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Subchapter 1.
General Provisions.

   23-81-101. Title required.

There shall be a title on the policy briefly describing it.  

   23-81-102. Scope.

Sections 23-81-101 - 23-81-117, 23-81-120 - 23-81-136, and 23-81-201 - 23-81-213 apply to contracts of life insurance and annuities, other than reinsurance, group life insurance, group annuities, and industrial life insurance; except that § 23-81-114, excluded or restricted coverage; § 23-81-115, limitation of liability; § 23-81-129, incontestability after reinstatement; § 23-81-120, prohibited policy plans; and §§ 23-81-201 - 23-81-213, standard nonforfeiture law, shall also apply to industrial life insurance.  

   23-81-103. Life insurance - Standard provisions required.

 (a)  No policy of life insurance, other than credit life, industrial, group, and pure endowments with or without return of premiums or of premiums and interest, shall be delivered or issued for delivery in this state unless it contains in substance each of the provisions required by §§ 23-81-101 and 23-81-104 - 23-81-112.  

(b)  This section shall not apply to annuity contracts nor to any provision of a life insurance policy, or contract supplemental thereto, relating to disability benefits or to additional benefits in the event of death by accident or accidental means.  

(c)  Any of the provisions or portions thereof not applicable to single premium or term policies shall to that extent not be incorporated therein.  

   23-81-104. Life insurance - Grace period provision.

 (a)  There shall be a provision that a grace period of thirty (30) days, or, at the option of the insurer, of one (1) month of not less than thirty (30) days, shall be allowed within which the payment of any premium after the first may be made during which period of grace the policy shall continue in full force.  

(b)  However, if a claim arises under the policy during that period of grace, the amount of any premium due or overdue may be deducted from the policy proceeds.  

   23-81-105. Life insurance - Incontestability provision.

There shall be a provision that, except for fraud in the procurement, the policy, exclusive of provisions relating to disability benefits or to additional benefits in the event of death by accident or accidental means, shall be incontestable, except for nonpayment of premiums, after it has been in force during the lifetime of the insured for a period of two (2) years from its date of issue. However, at its option, the insurer may omit from the provision the phrase "except for fraud in the procurement".  

   23-81-106. Life insurance - Integrity of contract and alteration of contract provisions.

 (a)  There shall be a provision that the policy, or the policy and the application therefor if a copy of the application is endorsed upon or attached to the policy when issued, shall constitute the entire contract between the parties and that all statements contained in the application shall, in the absence of fraud, be deemed representations and not warranties.  

(b)  There shall be a provision, at the option of the insurer, that no agent shall have the power or authority to waive, change, or alter any of the terms or conditions of any policy, except that at the option of the insurer the terms or conditions may be changed by an endorsement or rider signed by an authorized officer of the insurer.  

   23-81-107. Life insurance - Misstatement of age provision.

 (a)  There shall be a provision that if the age of the insured or of any other person whose age is considered in determining the premium has been misstated, any amount payable or benefit accruing under the policy shall be such as the premium would have purchased at the correct age.  

(b)  As to overstatement of age the policy may provide, in lieu of the provisions required under subsection (a) of this section, that the insurer will refund any excess of premium collected for the amount of insurance or benefit stated in the policy, as based upon the correct age.  

   23-81-108. Life insurance - Dividend provision.

 (a)  There shall be a provision in participating policies that, beginning not later than the end of the third policy year, the insurer shall annually ascertain and apportion the divisible surplus, if any, that will accrue on the policy anniversary or other dividend date specified in the policy provided the policy is in force and all premiums to that date are paid. Except as provided in this section, any dividend becoming payable shall, at the option of the party entitled to elect such option, be either:  

(1)  Payable in cash; or  

(2)(A)  Applied to any one (1) of such other dividend options as may be provided by the policy.  

(B)  If other dividend options are provided, the policy shall further state which option shall be automatically effective if the party has not elected some other option.  

(C)  If the policy specified a period within which the other dividend option may be elected, the period shall be not less than thirty (30) days following the date on which the dividend is due and payable.  

(D)  The annually apportioned dividend shall be deemed to be payable in cash within the meaning of subdivision (a)(1) of this section, even though the policy provides that payment of the dividend is to be deferred for a specified period, provided the period does not exceed six (6) years from the date of apportionment and that, if so provided in the policy, interest will be added to the dividend at a specified rate.  

(E)  If a participating policy provides that the benefit under any paid-up nonforfeiture provision is to be participating, it may provide that any divisible surplus becoming payable or apportioned while the insurance is in force under a nonforfeiture provision shall be applied in the manner set forth in the policy.  

(b)  "Divisible surplus" as used in subsection (a) of this section, subject, in the case of domestic insurers, to § 23-69-126, means that part of the insurer's total surplus which is determined by the insurer's board of directors to be available for distribution to policyholders. The matters set forth in this subsection need not be contained in the policy.  

   23-81-109. Life insurance - Adjustment of loan interest rates provision.

 (a)  Purpose. The purpose of this section is to permit and set guidelines for life insurers to include in life insurance policies issued after June 17, 1981, a provision for periodic adjustment of policy loan interest rates.  

(b)  Definitions. For purposes of this section the "published monthly average" means:  

(1)  Moody's Corporate Bond Yield Average - Monthly Average Corporates as published by Moody's Investors Service, Inc., or any successor thereto; or  

(2)  In the event that Moody's Corporate Bond Yield Average - Monthly Average Corporates is no longer published, a substantially similar average, established by regulation issued by the Insurance Commissioner.  

(c)  Maximum Rate of Interest on Policy Loans.   

(1)  Policies issued on or after June 17, 1981, shall provide for policy loan interest rates as follows:  

(A)  A provision permitting a maximum interest rate of not more than eight percent (8%) per annum; or  

(B)  A provision permitting an adjustable maximum interest rate established from time to time by the life insurer as permitted by law and subject to any applicable usury limitation.  

(2)  The rate of interest charged on a policy loan made under subdivision (c)(1)(B) of this section shall not exceed the higher of the following:  

(A)  The published monthly average for the calendar month ending two (2) months before the date on which the rate is determined; or  

(B)  The rate used to compute the cash surrender values under the policy during the applicable period plus one percent (1%) per annum.  

(3)  If the maximum rate of interest is determined pursuant to subdivision (c)(1)(B) of this section, the policy shall contain a provision setting forth the frequency at which the rate is to be determined for that policy.  

(4)  The maximum rate for each policy must be determined at regular intervals at least once every twelve (12) months, but not more frequently than once in any three-month period. At the intervals specified in the policy:  

(A)  The rate being charged may be increased whenever the increase as determined under subdivision (c)(2) of this section would increase that rate by one-half of one percent (1/2 of 1%) or more per annum; and  

(B)  The rate being charged must be reduced whenever a reduction as determined under subdivision (c)(2) of this section would decrease that rate by one-half of one percent (1/2 of 1%) or more per annum.  

(5)  The life insurer shall:  

(A)  Notify the policyholder at the time a cash loan is made of the initial rate of interest on the loan;  

(B)  Notify the policyholder with respect to premium loans of the initial rate of interest on the loan as soon as it is reasonably practical to do so after making the initial loan. Notice need not be given to the policyholder when a further premium loan is added, except as provided in subdivision (c)(5)(C) of this section;  

(C)  Send to policyholders with loans reasonable advance notice of any increase in the rate; and  

(D)  Include in the notices required above the substance of the pertinent provisions of subdivisions (c)(1) and (3) of this section.  

(6)  The loan value of the policy shall be at least equal to the cash surrender value at the end of the then-current policy year, provided that the insurer may deduct, either from the loan value or from the proceeds of the loan, any existing indebtedness not already deducted in determining the cash surrender value including any interest then accrued but not due, any unpaid balance of the premium for the current policy year, and interest on the loan to the end of the current policy year. No policy shall terminate in a policy year as the sole result of change in the interest rate during that policy year, and the life insurer shall maintain coverage during that policy year until the time at which it would otherwise have terminated if there had been no change during that policy year.  

(7)  The substance of the pertinent provisions of subdivisions (c)(1) and (3) of this section shall be set forth in the policies to which they apply.  

(d)  Definitions. For purposes of this section:  

(1)  The rate of interest on policy loans permitted under this section includes the interest rate charged on reinstatement of policy loans for the period during and after any lapse of a policy;  

(2)  The term "policy loan" includes any premium loan made under a policy to pay one (1) or more premiums that were not paid to the life insurer as they fell due;  

(3)  The term "policyholder" includes the owner of the policy or the person designated to pay premiums as shown on the records of the life insurer; and  

(4)  The term "policy" includes certificates issued by a fraternal benefit society and annuity contracts which provide for policy loans.  

(e)  Other Provisions. No other provision of law shall apply to policy loan interest rates unless made specifically applicable to the rates.  

(f)  Applicability to Existing Policies. The provisions of this section shall not apply to any insurance contract issued before June 17, 1981.  

   23-81-110. Life insurance - Table of installments provision.

In case the policy provides that the proceeds may be payable in installments which are determinable at issue of the policy, there shall be a table showing the amounts of the guaranteed installments per stated unit.  

   23-81-111. Life insurance - Reinstatement provision.

There shall be a provision that unless the policy has been surrendered for its cash surrender value or its cash surrender value has been exhausted, or unless the paid-up term insurance, if any, has expired, the policy will be reinstated at any time within three (3) years from the date of premium default upon written application therefor, the production of evidence of insurability satisfactory to the insurer, the payment of all premiums in arrears, and the payment or reinstatement of any other indebtedness to the insurer upon the policy, all with interest at a rate not exceeding six percent (6%) per annum compounded annually.  

   23-81-112. Life insurance - Payment of premiums provision.

There shall be a provision relative to the payment of premiums.  

   23-81-113. Life insurance - Payment of claims provision.

 (a)  There shall be a provision that when a policy shall become a claim by the death of the insured, settlement shall be made upon receipt of due proof of death and, at the insurer's option, surrender of the policy or proof of the interest of the claimant or both surrender and proof.  

(b)  If any insurer shall specify a particular period prior to the expiration of which settlement shall be made, the period shall not exceed two (2) months from the receipt of the proofs.  

   23-81-114. Life insurance - Excluded or restricted coverage clauses limited.

A clause in any policy of life insurance providing that the policy shall be incontestable after a specified period shall preclude only a contest of the validity of the policy. Such a cause shall not preclude the assertion at any time of defenses based upon provisions in the policy which exclude or restrict coverage, whether or not the restrictions or exclusions are excepted in the clause.  

   23-81-115. Life insurance - Limitation of liability.

 (a)  No policy of life insurance shall be delivered or issued for delivery in this state if it contains any of the following provisions:  

(1)  A provision for a period shorter than that provided by statute within which an action at law or in equity may be commenced on such a policy;  

(2)  A provision which excludes or restricts liability for death caused in a certain specified manner or occurring while the insured has a specified status, except that a policy may contain provisions excluding or restricting coverage as specified therein in the event of death under any one (1) or more of the following circumstances:  

(A)  Death as a result, directly or indirectly, of war, declared or undeclared, or of action by military forces, or of any act or hazard of the war or action, or of service in the military, naval, or air forces or in civilian forces auxiliary thereto, or from any cause while a member of the military, naval, or air forces of any country at war, declared or undeclared, or of any country engaged in the military action;  

(B)  Death as a result of aviation or any air travel or flight;  

(C)  Death as a result of a specified hazardous occupation or occupations;  

(D)  Death while the insured is a resident outside the continental United States and Canada; or  

(E)  Death within two (2) years from the date of issue of the policy or within two (2) years of the effective date of any increase in the face amount of the policy as a result of suicide, while sane or insane. However, the parts of this subdivision applicable to increases in the face amount of the policy shall only apply to the additional amount.  

(b)  A policy which contains any exclusion or restriction pursuant to subsection (a) of this section shall also provide that in the event of death under the circumstances to which any exclusion or restriction is applicable, the insurer will pay an amount not less than a reserve determined according to the Insurance Commissioner's reserve valuation method upon the basis of the mortality table and interest rate specified in the policy for the calculation of nonforfeiture benefits, or if the policy provides for no such benefits, computed according to a mortality table and interest rate determined by the insurer and specified in the policy, with adjustment for indebtedness or dividend credit.  

(c)  This section shall not apply to group life insurance, disability insurance, reinsurance, or annuities, or to any provision in a life insurance policy relating to disability benefits or to additional benefits in the event of death by accident or accidental means.  

(d)  Nothing contained in this section shall prohibit any provision which, in the opinion of the commissioner, is more favorable to the policyholder than a provision permitted by this section.  

   23-81-116. Life insurance - Holding of proceeds.

 (a)  Any life insurer shall have the power to hold under agreement the proceeds of any policy issued by it, upon such terms and restrictions as to revocation by the policyholder and control by beneficiaries, and with exemptions from the claims of creditors of beneficiaries other than the policyholder as set forth in the policy or as agreed to in writing by the insurer and the policyholder.  

(b)  Upon maturity of a policy, by death in the event the policyholder has made no such agreement, the insurer shall have the power to hold the proceeds of the policy under an agreement with the beneficiaries.  

(c)  The insurer shall not be required to segregate the funds so held but may hold them as part of its general assets.  

   23-81-117. Life insurance - Indebtedness deducted from proceeds.

In determining the amount due under any life insurance policy issued, deduction may be made of:  

(1)  Any unpaid premiums or installments thereof for the current policy year due under the terms of the policy; and  

(2)  The amount of principal and accrued interest of any policy loan or other indebtedness against the policy then remaining unpaid.  

   23-81-118. Life insurance - Refund of certain premiums and payment of proceeds.

 (a)  Upon the death of an insured, the proceeds payable to the beneficiary under any policy of individual life insurance, delivered or issued for delivery in this state after July 20, 1979, which is in force on a premium-paying basis on the date of death, shall include premiums paid for any period beyond the end of the policy month in which death occurred, unless the refund of premiums is due some other person pursuant to contract provisions.  

(b)  When proceeds of any individual policy of life insurance, delivered or issued for delivery in this state, or refunds of premiums on any individual policy of life insurance delivered or issued for delivery in this state after July 20, 1979, are not paid within a reasonable period of time after proof of the death of the insured has been furnished to the insurer, the insurer shall pay interest upon the proceeds or refunds of premiums at the rate of eight percent (8%) per year. For the purpose of this section, a reasonable period of time shall be that period of time sufficient to complete an investigation of the cause of death and to process the necessary claims. In no case shall this period exceed thirty (30) days from the date proof of death of the insured has been furnished to the insurer.  

(c)  Unearned premiums shall be paid in a lump sum on a date no later than thirty (30) days after the proof of the insured's death has been furnished to the insurer. If not paid within thirty (30) days after proof of the insured's death has been furnished the insurer, interest upon any unpaid proceeds and any unearned premiums shall accrue interest from the date of the insured's death.  

(d)  Nothing in this section shall be construed to require a refund of premiums on single premium policies.  

   23-81-119. [Repealed.]

   23-81-120. Life insurance - Unnamed beneficiaries prohibited.

 (a)  No life insurance policy shall be issued or delivered in this state if it provides that on the death of anyone not specifically named therein, the owner or beneficiary of the policy shall receive the payment or granting of anything of value.  

(b)  This provision shall not be deemed to prohibit the payment to policyholders or beneficiaries of sums representing in whole or in part gains to the insurer from mortality either in general or as resulting from particular classifications of policies. Nor shall it be deemed to prohibit family policies insuring unspecified members of a family or be deemed to prohibit payments to unspecified beneficiaries of a class named by the insured.  

   23-81-121. Annuity and pure endowment contracts - Standard provisions required.

 (a)  No annuity or pure endowment contract, other than reversionary annuities, survivorship annuities, or group annuities and except as stated in this section, shall be delivered or issued for delivery in this state unless it contains in substance each of the provisions specified in §§ 23-81-122 - 23-81-127, inclusive. Any of the provisions not applicable to single premium annuities or single premium pure endowment contracts shall not, to that extent, be incorporated therein.  

(b)  This section shall not apply to contracts for deferred annuities included in, or upon the lives of beneficiaries under, life insurance policies.  

   23-81-122. Annuity and pure endowment contracts - Grace period provision.

 (a)  In an annuity or pure endowment contract, other than a reversionary, survivorship, or group annuity, there shall be a provision that there shall be a period of grace of one (1) month, but not less than thirty (30) days, within which any stipulated payment to the insurer falling due after the first may be made, subject at the option of the insurer to an interest charge thereon at a rate to be specified in the contract but not exceeding six percent (6%) per annum for the number of days of grace elapsing before the payment, during which period of grace the contract shall continue in full force.  

(b)  However, in case a claim arises under the contract on account of death prior to expiration of the period of grace before the overdue payment to the insurer or the deferred payment of the current contract year, if any, are made, the amount of the payments, with interest on any overdue payments, may be deducted from any amount payable under the contract in settlement.  

   23-81-123. Annuity and pure endowment contracts - Incontestability provision.

If any statements, other than those relating to age, sex, and identity, are required as a condition to issuing an annuity or pure endowment contract, other than reversionary, survivorship, or group annuity, and subject to § 23-81-125, there shall be a provision that, except for fraud in the procurement, the contract shall be incontestable after it has been in force during the lifetime of the person or of each of the persons as to whom the statements are required, for a period of two (2) years from its date of issue except for nonpayment of stipulated payments to the insurer. At the option of the insurer, the contract may also except any provisions relative to benefits in the event of disability and any provisions which grant insurance specifically against death by accident or accidental means. Furthermore, at its option, the insurer may omit from the provision the phrase "except for fraud in the procurement".  

   23-81-125. Annuity and pure endowment contracts - Misstatement of age provision.

In an annuity or pure endowment contract, other than reversionary, survivorship, or group annuity, there shall be a provision that if the age of the person or persons upon whose life or lives the contract is made, or of any of them, has been misstated, the amount payable or benefits accruing under the contract shall be such as the stipulated payments to the insurer would have purchased according to the correct age, and that if the insurer shall make or has made any overpayments on account of any misstatement, the amount thereof, with interest at the rate to be specified in the contract but not exceeding six percent (6%) per annum, may be charged against the current or next succeeding payment or payments to be made by the insurer under the contract.  

   23-81-126. Annuity and pure endowment contracts - Dividend provision.

If an annuity or pure endowment contract, other than a reversionary, survivorship, or group annuity, is participating, there shall be a provision that the insurer shall annually ascertain and apportion any divisible surplus accruing on the contract.  

   23-81-127. Annuity and pure endowment contracts - Reinstatement provision.

In an annuity or pure endowment contract, other than a reversionary, survivorship, or group annuity, there shall be a provision that the contract may be reinstated at any time within one (1) year from the default in making stipulated payments to the insurer, unless the cash surrender value has been paid, but all overdue stipulated payments and any indebtedness to the insurer on the contract shall be paid or reinstated with interest thereon at a rate to be specified in the contract but not exceeding six percent (6%) per annum payable annually. In cases where applicable, the insurer may also include a requirement of evidence of insurability satisfactory to the insurer.  

   23-81-128. Reversionary annuities - Standard provisions required.

 (a)  Except as stated in this section, no contract for a reversionary annuity shall be delivered or issued for delivery in this state unless it contains in substance each of the following provisions:  

(1)  Any reversionary annuity contract shall contain the provisions specified in §§ 23-81-122 - 23-81-126, except that under § 23-81-122 the insurer may at its option provide for an equitable reduction of the amount of the annuity payments in settlement of an overdue or deferred payment in lieu of providing for deduction of the payments from an amount payable upon settlement under the contract; and  

(2)  In reversionary annuity contracts there shall be a provision that the contract may be reinstated at any time within three (3) years from the date of default in making stipulated payments to the insurer, upon production of evidence of insurability satisfactory to the insurer, and upon condition that all overdue payments and any indebtedness to the issuer on account of the contract be paid, or, within the limits permitted by the then cash values of the contract, reinstated, with interest as to both payments and indebtedness at a rate to be specified in the contract but not exceeding six percent (6%) per annum compounded annually.  

(b)  This section shall not apply to group annuities or to annuities included in life insurance policies, and any of the provisions not applicable to single premium annuities shall not to that extent be incorporated therein.  

   23-81-129. Incontestability of life insurance policy or annuity contract after reinstatement.

The reinstatement of any policy of life insurance or annuity contract delivered or issued for delivery in this state may be contested on account of fraud or misrepresentation of facts material to the reinstatement only for the same period following reinstatement and with the same conditions and exceptions as the policy provides with respect to contestability after original issuance.  

   23-81-130. Registered life insurance policies and annuity contracts - Deposit of reserves.

 (a)  A domestic life insurer existing on January 1, 1960, may deposit and shall thereafter maintain on deposit with the Insurance Commissioner securities and assets equal to the legal reserve on its registered life insurance policies and annuity contracts in force under the provisions of § 23-63-601 et seq. The securities and assets shall be held on deposit in trust for the common benefit of all the holders of the policies and contracts.  

(b)  However, no deposit shall be made or maintained as to industrial life insurance policies.  

(c)  All securities not negotiable by delivery and deposited by an insurer under this section shall be assigned to the commissioner and his or her successors in office, but the assignments shall be deemed to be conditional only and shall not be recorded unless and until the commissioner has revoked or refused to continue the insurer's certificate of authority or until the commissioner has applied to the court for receivership of the insurer in accordance with either § 23-68-106 or § 23-68-107.  

(d)  Deposits shall be subject to the applicable provisions of §§ 23-63-901 - 23-63-912, administration of deposits.  

   23-81-131. Registered life insurance policies and annuity contracts - Certificate.

 (a)(1)  After making the deposit mentioned in § 23-81-130, the insurer shall not thereafter issue a registered policy life insurance or of endowment, or annuity bond or contract, unless the policy, bond, or contract shall have upon its face a certificate substantially in the following words: "This policy is registered, and approved securities equal in value to the legal reserve hereon are held in trust by the Commissioner of Insurance of the State of Arkansas."  

(2)  The certificate shall be signed by the Insurance Commissioner and sealed with the seal of his office.  

(b)  Every insurer making a deposit under § 23-81-130 shall pay the commissioner for each certificate placed on registered policies, annuity bonds, or contracts issued by the insurer after the original or first deposit is made thereunder, a fee of twenty-five cents (25¢), and this fee so received shall be disposed of by the commissioner as follows:  

(1)  For payment of the annual rent or hire of the safe deposit box or custodial expense as provided for under § 23-63-904;  

(2)  Payment for the services of a competent and reliable representative of the commissioner, to be appointed by him, who shall have direct charge of the securities and safety box containing them, and through whom and under whose supervision the insurer may have access to its securities for the purposes provided in §§ 23-81-130 - 23-81-136. The sum paid the representative shall not exceed the amount received from registration of policies by the insurer during any one (1) year; and  

(3)  The balance of the fees shall be paid to or deposited with the Treasurer of State to the credit of the General Fund.  

   23-81-132. Registered life insurance policies and annuity contracts - Valuation.

 (a)  The insurer shall prepare and keep such records of all registered policies, bonds, or contracts issued by it and subject to § 23-81-131 as will enable the Insurance Commissioner to compute their value at any time.  

(b)  Upon proof that any of the policies, bonds, or contracts have been commuted or terminated, the insurer shall commute or cancel them upon its record. Until proof exists, all registered contracts shall be considered in force for the purposes of §§ 23-81-130 - 23-81-136.  

(c)  The net value of every policy, annuity bond, or contract, according to the standard prescribed by the laws of this state for the valuation of policies of life insurers, when the first premium shall have been paid thereon, less the amount of such liens as the insurer may have against it, not exceeding the value, shall be entered on the record of the policy, annuity bond, or contract at the time the record is made.  

(d)  On January 1 of each year, or within sixty (60) days thereafter, the insurer shall cause its registered policies, annuity bonds, or contracts to be carefully valued. The actual value of each at the time fixed for the valuation, less such liens as the insurer may have against it, not exceeding the value, shall be entered upon the insurer's record of the policy, bond, or contract.  

   23-81-133. Registered life insurance policies and annuity contracts - Mutilated or surrendered policies.

The Insurance Commissioner shall cancel mutilated or surrendered policies, annuity bonds, and contracts issued by any insurers subject to § 23-81-130 when surrendered to him for the purpose of cancellation, and certify other like policies, bonds, or contracts when issued in lieu thereof.  

   23-81-134. Registered life insurance policies and annuity contracts - Maintenance of deposit - Commissioner's duty to issue certificate.

 (a)  Each insurer that has made the deposit provided for under § 23-81-130 shall make additional deposits from time to time in amounts not less than five thousand dollars ($5,000) and of such securities as are permitted by §§ 23-63-901 - 23-63-912 to be deposited so that the value of the securities deposited when valued as provided in §§ 23-63-601 et seq. and 23-84-101 - 23-84-111 shall always be equal to the current net value of the currently outstanding registered policies and annuity bonds and contracts issued by the insurer, less such liens as the insurer may have against it, not exceeding the net value. So long as the insurer maintains its deposits at an amount equal to or in excess of the net value of its registered policies, bonds, and contracts, the Insurance Commissioner shall sign and affix his or her seal to the certificates on every policy, annuity bond, or contract presented to him or her for that purpose by the insurer as provided in § 23-81-131.  

(b)  The obligation to maintain and increase the deposits shall be binding likewise upon any insurer which is a successor in interest to the issuing insurer as to the registered policies, bonds, or contracts.  

   23-81-135. Registered life insurance policies and annuity contracts - Credit of certain deposits.

A domestic life insurer which has made a deposit as to reserves pursuant to § 23-81-130 and which has also heretofore made a similar deposit with respect to its capital stock under laws heretofore in force may, to the extent that the deposit as to capital stock is comprised of securities and assets eligible for deposit under § 23-63-903, credit the amount of the deposit as to capital upon the amount of deposit required as to such reserves.  

   23-81-136. Registered life insurance policies and annuity contracts - Deficiency of deposit.

 (a)  If at any time the value of the securities and assets held on deposit as to a particular insurer under § 23-81-130 is less than the actual value of the registered policies and annuity bonds or contracts issued by the insurer and then in force, the Insurance Commissioner shall not execute the certificate on any additional policies, annuity bonds, or contracts of the insurer until it shall have made good the deficit.  

(b)  In the event of any deficiency in its deposit, the insurer shall also be subject to the provisions of § 23-63-910(b).  

Subchapter 2.
Standard Nonforfeiture Law - Life Insurance.

   23-81-201. Title.

This subchapter shall be known as the "Standard Nonforfeiture Law for Life Insurance".  

   23-81-202. Applicability.

 (a)  This subchapter shall not apply to any of the following:  

(1)  Reinsurance;  

(2)  Group insurance;  

(3)  Pure endowment;  

(4)  Annuity or reversionary annuity contract;  

(5)  A term policy of uniform amount which provides no guaranteed nonforfeiture or endowment benefits, or renewal thereof, of twenty (20) years or less expiring before age seventy-one (71), for which uniform premiums are payable during the entire term of the policy;  

(6)  A term policy of decreasing amount which provides no guaranteed nonforfeiture or endowment benefits, on which each adjusted premium, calculated as specified in §§ 23-81-206 - 23-81-209 is less than the adjusted premium so calculated, on a term policy of uniform amount, or renewal thereof, which provides no guaranteed nonforfeiture or endowment benefits, issued at the same age and for the same initial amount of insurance and for a term of twenty (20) years or less expiring before age seventy-one (71) for which uniform premiums are payable during the entire term of the policy;  

(7)  A policy, which provides no guaranteed nonforfeiture or endowment benefits, for which no cash surrender value, if any, or present value of any paid-up nonforfeiture benefit, at the beginning of any policy year, calculated as specified in §§ 23-81-204 - 23-81-209 exceeds two and one-half percent (21/2%) of the amount of insurance at the beginning of the same policy year; nor  

(8)  A policy which shall be delivered outside this state through an agent or other representative of the insurer issuing the policy.  

(b)  For purposes of determining the applicability of this subchapter, the age at expiry for a joint term life insurance policy shall be the age at expiry of the oldest life.  

   23-81-203. Nonforfeiture provisions.

 (a)  In the case of policies issued on and after the operative date as defined in § 23-81-213(a), no policy of life insurance, except as stated in § 23-81-202, shall be delivered or issued for delivery in this state unless it shall contain in substance the following provisions, or corresponding provisions which in the opinion of the Insurance Commissioner are at least as favorable to the defaulting or surrendering policyholder as are the minimum requirements specified herein and are essentially in compliance with § 23-81-212:  

(1)  In the event of default in any premium payment, the insurer will grant, upon proper request not later than sixty (60) days after the due date of the premium in default, a paid-up nonforfeiture benefit on a plan stipulated in the policy, effective as of the due date, of such amount as may be specified. In lieu of the stipulated paid-up nonforfeiture benefit, the insurer may substitute, upon proper request not later than sixty (60) days after the due date of the premium in default, an actuarially equivalent alternative paid-up nonforfeiture benefit which provides a greater amount or longer period of death benefits or, if applicable, a greater amount or earlier payment of endowment benefits.  

(2)  Upon surrender of the policy within sixty (60) days after the due date of any premium payment in default after premiums have been paid for at least three (3) full years in the case of ordinary insurance or five (5) full years in the case of industrial insurance, the insurer will pay, in lieu of any paid-up nonforfeiture benefit, a cash surrender value of such amount as may be specified;  

(3)  A specified paid-up nonforfeiture benefit shall become effective as specified in the policy unless the person entitled to make such election elects another available option not later than sixty (60) days after the due date of the premium in default;  

(4)  If the policy shall have become paid-up by completion of all premium payments or if it is continued under any paid-up nonforfeiture benefit which became effective on or after the third policy anniversary in the case of ordinary insurance or the fifth policy anniversary in the case of industrial insurance, the insurer will pay, upon surrender of the policy within thirty (30) days after any policy anniversary, a cash surrender value of the amount as may be specified;  

(5)  In the case of policies which cause on a basis guaranteed in the policy unscheduled changes in benefits or premiums, or which provide an option for changes in benefits or premiums other than a change to a new policy, a statement of the mortality table, interest rate, and method used in calculating cash surrender values and the paid-up nonforfeiture benefits available under the policy. In the case of all other policies, a statement of the mortality table and interest rate used in calculating the cash surrender values and the paid-up nonforfeiture benefits available under the policy, together with a table showing the cash surrender value, if any, and paid-up nonforfeiture benefit, if any, available under the policy on each policy anniversary either during the first twenty (20) policy years or during the term of the policy, whichever is shorter. The values and benefits shall be calculated upon the assumption that there are no dividends or paid-up additions credited to the policy and that there is no indebtedness to the insurer on the policy; and  

(6)  A statement that the cash surrender values and the paid-up nonforfeiture benefits available under the policy are not less than the minimum values and benefits required by or pursuant to the insurance law of the state in which the policy is delivered; an explanation of the manner in which the cash surrender values and the paid-up nonforfeiture benefits are altered by the existence of any paid-up additions credited to the policy or any indebtedness to the insurer on the policy; if a detailed statement of the method of computation of the values and benefits shown in the policy is not stated therein, a statement that the method of computation has been filed with the insurance supervisory official of the state in which the policy is delivered; and a statement of the method to be used in calculating the cash surrender value and paid-up nonforfeiture benefit available under the policy on any policy anniversary beyond the last anniversary for which the values and benefits are consecutively shown in the policy.  

(b)  Any of the provisions or portions thereof of subsection (a) of this section not applicable by reason of the plan of insurance may, to the extent inapplicable, be omitted from the policy.  

(c)  The insurer shall reserve the right to defer the payment of any cash surrender value for a period of six (6) months after demand therefor with surrender of the policy.  

   23-81-204. Cash surrender value.

 (a)  Any cash surrender value available under the policy in the event of default in a premium payment due on any policy anniversary, whether or not required by § 23-81-203, shall be an amount not less than the excess, if any, of the present value, on such anniversary, of the future guaranteed benefits which would have been provided for by the policy, including any existing paid-up additions, if there had been no default, over the sum of:  

(1)  The then present value of the adjusted premiums as defined in §§ 23-81-206 - 23-81-209 corresponding to premiums which would have fallen due on and after such anniversary; and  

(2)  The amount of any indebtedness to the insurer on the policy.  

(b)  However, for any policy issued on or after the operative date of § 23-81-207 as defined therein, which provides supplemental life insurance or annuity benefits at the option of the insured and for an identifiable additional premium by rider or supplemental policy provision, the cash surrender value as defined in the section for an otherwise similar policy issued at the same age without such rider or supplemental policy provision and the cash surrender value as defined in the section for a policy which provides only the benefits otherwise provided by the rider or supplemental policy provision.  

(c)  For any family policy issued on or after the operative date of § 23-81-207 as defined therein, which defines a primary insured and provides term insurance on the life of the spouse of the primary insured expiring before the spouse's age seventy-one (71), the cash surrender value referred to in subsection (a) of this section shall be an amount not less than the sum of the cash surrender value as defined in the section for an otherwise similar policy issued at the same age without such term insurance on the life of the spouse and the cash surrender value as defined in the section for a policy which provides only the benefits otherwise provided by such term insurance on the life of the spouse.  

(d)  Any cash surrender value available within thirty (30) days after any policy anniversary under any policy paid-up by completion of all premium payments or any policy continued under any paid-up nonforfeiture benefit, whether or not required by § 23-81-203, shall be an amount not less than the present value, on such anniversary, of the future guaranteed benefits provided for by the policy, including any existing paid-up additions, decreased by any indebtedness to the insurer on the policy.  

   23-81-205. Certain paid-up benefits.

Any paid-up nonforfeiture benefit available under the policy in the event of default in a premium payment due on any policy anniversary shall be such that its present value as of the anniversary shall be at least equal to the cash surrender value then provided for by the policy or, if none is provided for, that cash surrender value which would have been required by this subchapter in the absence of the condition that premiums shall have been paid for at least a specified period.  

   23-81-206. Calculation of adjusted premiums and present values issued before operative date of § 23-81-213(d).

 (a)(1)  This section shall not apply to policies issued on or after the operative date of § 23-81-213(d) as defined therein. Except as provided in subsection (c) of this section, the adjusted premiums for any policy shall be calculated on an annual basis and shall be the uniform percentage of the respective premiums specified in the policy for each policy year, excluding amounts stated in the policy as extra premiums to cover impairments or special hazards, that the present value, at the date of issue of the policy of all adjusted premiums shall be equal to the sum of:  

(A)  The then present value of the future guaranteed benefits provided for by the policy;  

(B)  Two percent (2%) of the amount of insurance, if the insurance is uniform in amount, or of the equivalent uniform amount, as hereinafter defined, if the amount of insurance varies with duration of the policy;  

(C)  Forty percent (40%) of the adjusted premium for the first policy year; and  

(D)  Twenty-five percent (25%) of either the adjusted premium for the first policy year or the adjusted premium for a whole life policy of the same uniform or equivalent uniform amount with uniform premiums for the whole of life issued at the same age for the same amount of insurance, whichever is less.  

(2)  However, in applying the percentages specified in subdivisions (a)(1)(C) and (D) of this section, no adjusted premium shall be deemed to exceed four percent (4%) of the amount of insurance or level amount equivalent thereto.  

(3)  The date of issue of a policy for the purpose of this subchapter shall be the date as of which the rated age of the insured is determined.  

(b)(1)  In the case of a policy providing an amount of insurance varying with duration of the policy, the equivalent level amount thereof for the purpose of this subchapter shall be deemed to be the level amount of insurance provided by an otherwise similar policy, containing the same endowment benefits, if any, issued at the same age and for the same term, the amount of which does not vary with duration and the benefits under which have the same present value at the inception of the insurance as the benefits under the policy.  

(2)  However, in the case of a policy providing an amount of insurance varying with the duration of the policy, the equivalent uniform amount thereof for the purpose of the preceding subsection (a) of this section shall be deemed to be the uniform amount of insurance provided by an otherwise similar policy, containing the same endowment benefit or benefits, if any, issued at the same age and for the same term, the amount of which does not vary with duration and the benefits under which have the same present value at the date of issue as the benefits under the policy.  

(3)  However, in the case of a policy for a varying amount of insurance issued on the life of a child under age ten (10), the equivalent uniform amount may be computed as though the amount of insurance provided by the policy prior to the attainment of age ten (10) was the amount provided by the policy at age ten (10).  

(c)(1)  The adjusted premiums for any policy providing term insurance benefits by rider or supplemental policy provision shall be equal to:  

(A)  The adjusted premiums for an otherwise similar policy issued at the same age without the term insurance benefits, increased, during the period for which premiums for the term insurance benefits, are payable; by  

(B)  The adjusted premiums for the term insurance.  

(2)  Subdivisions (c)(1)(A) and (B) of this section shall be calculated separately and as specified in subsections (a) and (b) of this section except that, for the purposes of subdivisions (1)(B), (C) and (D) of subsection (a) of this section, the amount of insurance or equivalent uniform amount of insurance used in the calculation of the adjusted premiums referred to in subdivision (1)(B) of this subsection shall be equal to the excess of the corresponding amount determined for the entire policy over the amount used in the calculation of the adjusted premiums in subdivision (1)(A) of this subsection.  

(d)(1)  Except as otherwise provided in §§ 23-81-207 and 23-81-208, all adjusted premiums and present values referred to in this subchapter shall for all policies of ordinary insurance be calculated on the basis of the Insurance Commissioner's 1941 Standard Ordinary Mortality Table, provided that for any category of ordinary insurance issued on female risks, adjusted premiums and present values may be calculated according to an age not more than three (3) years younger than the actual age of the insured, and the calculations for all policies of industrial insurance shall be made on the basis of the 1941 Standard Industrial Mortality Table. All calculations shall be made on the basis of the rate of interest, not exceeding three and one-half percent (31/2%) per annum, specified in the policy for calculating cash surrender values and paid-up nonforfeiture benefits.  

(2)  However, in calculating the present value of any paid-up term insurance with accompanying pure endowment, if any, offered as a nonforfeiture benefit, the rates of mortality assumed may be not more than one hundred thirty percent (130%) of the rates of mortality according to the applicable table.  

(3)  Further, for insurance issued on a substandard basis, the calculation of any adjusted premiums and present values may be based on another table of mortality as may be specified by the insurer and approved by the commissioner.  

   23-81-207. Calculation of adjusted premiums and present values - Ordinary policies issued on or after operative date of § 23-81-213(b).

 (a)  In the case of ordinary policies issued on or after the operative date of § 23-81-213(b) as defined therein, all adjusted premiums and present values referred to in this subchapter shall be calculated on the basis of the Insurance Commissioner's 1958 Standard Ordinary Mortality Table and the rate of interest specified in the policy for calculating cash surrender values and paid-up nonforfeiture benefits.  

(b)  The rate of interest shall not exceed three and one-half percent (31/2%) per annum except that a rate of interest not exceeding five and one-half percent (51/2%) per annum may be used for policies issued on or after March 18, 1977, except that for any single premium whole life or endowment insurance policy, a rate of interest not exceeding six and one-half percent (61/2%) per annum may be used.  

(c)  For any category of ordinary insurance issued on female risks, adjusted premiums and present values may be calculated according to an age not more than six (6) years younger than the actual age of the insured.  

(d)  However, in calculating the present value of any paid-up term insurance with accompanying pure endowment, if any, offered as a nonforfeiture benefit, the rates of mortality assumed may be not more than those shown in the commissioner's 1958 Extended Term Insurance Table.  

(e)  Further, for insurance issued on a substandard basis, the calculation of any adjusted premiums and present values may be based on such other table of mortality as may be specified by the insurer and approved by the commissioner.  

(f)  This section shall not apply to ordinary policies issued on or after the operative date of § 23-81-213(d).  

   23-81-208. Calculation of adjusted premiums and present values - Industrial policies issued on or after operative date of § 23-81-213(c).

 (a)  In the case of industrial policies issued on or after the operative date of § 23-81-213(c) as defined therein, all adjusted premiums and present values referred to in this subchapter shall be calculated on the basis of the Insurance Commissioner's 1961 Standard Industrial Mortality Table and the rate of interest specified in the policy for calculating cash surrender values and paid-up nonforfeiture benefits.  

(b)  However, the rate of interest shall not exceed three and one-half percent (31/2%) per annum, except that a rate of interest not exceeding five and one-half percent (51/2%) per annum may be used for policies issued on or after March 18, 1977, except that for any single premium whole life or endowment insurance policy a rate of interest not exceeding six and one-half percent (61/2%) per annum may be used.  

(c)  However, in calculating the present value of any paid-up term insurance with accompanying pure endowment, if any, offered as a nonforfeiture benefit, the rates of mortality assumed may be not more than those shown in the commissioner's 1961 Industrial Extended Term Insurance Table.  

(d)  Further, for insurance issued on a substandard basis, the calculations of any adjusted premiums and present values may be based on such other table of mortality as may be specified by the insurer and approved by the commissioner.  

(e)  This section shall not apply to industrial policies issued on or after the operative date of § 23-81-213(d) as defined therein.  

   23-81-209. Calculation of adjusted premiums and present values - All policies issued on or after operative date of § 23-81-213(d).

 (a)(1)  This section shall apply to all policies issued on or after the operative date of § 23-81-213(d) as defined therein.  

(2)  Except as provided in subsection (g) of this section, the adjusted premiums for any policy shall be calculated on an annual basis and shall be the uniform percentage of the respective premiums specified in the policy for each policy year, excluding:  

(A)  Amounts payable as extra premiums to cover impairments or special hazards; and  

(B)  Any uniform annual contract charge or policy fee specified in the policy in a statement of the method to be used in calculating the cash surrender values and paid-up nonforfeiture benefits, that the present value, at the date of issue of the policy, of all adjusted premiums shall be equal to the sum of:  

(i)  The then-present value of the future guaranteed benefits provided for by the policy;  

(ii)  One percent (1%) of either the amount of insurance, if the insurance is uniform in amount, or the average amount of insurance at the beginning of each of the first ten (10) policy years; and  

(iii)  One hundred twenty-five percent (125%) of the nonforfeiture net level premium as defined herein.  

(3)  However, in applying the percentage specified in subdivision (a)(2)(B)(iii) of this section, no nonforfeiture net level premium shall be deemed to exceed four percent (4%) of either the amount of insurance, if the insurance is uniform in amount or the average amount of insurance at the beginning of each of the first ten (10) policy years.  

(4)  The date of issue of a policy for the purpose of this subchapter shall be the date as of which the rate age of the insured is determined.  

(b)  The nonforfeiture net level premium shall be equal to the present value, at the date of issue of the policy, of the guaranteed benefits provided for by the policy divided by the present value, at the date of issue of the policy, of an annuity of one (1) per annum, payable on the date of issue of the policy and on each anniversary of the policy on which a premium falls due.  

(c)  In the case of policies which cause on a basis guaranteed in the policy unscheduled changes in benefits or premiums, or which provide an option for changes in benefits or premiums other than a change to a new policy, the adjusted premiums and present values shall initially be calculated on the assumption that future benefits and premiums do not change from those stipulated at the date of issue of the policy. At the time of any change in the benefits or premiums, the future adjusted premiums, nonforfeiture net level premiums, and present values shall be recalculated on the assumption that future benefits and premiums do not change from those stipulated by the policy immediately after the change.  

(d)  Except as otherwise provided in subsection (g) of this section, the recalculated future adjusted premiums for any policy shall be a uniform percentage of the respective future premiums specified in the policy for each policy year, excluding amounts payable as extra premiums to cover impairments and special hazards, and also excluding any uniform annual contract charge or policy fee specified in the policy in a statement of the method to be used in calculating the cash surrender values and paid-up nonforfeiture benefits, that the present value, at the time of change to the newly defined benefits or premiums, of all future adjusted premiums shall be equal to the excess of:  

(1)  The sum of the then-present value of the then-future guaranteed benefits provided for by the policy and the additional expense allowance, if any; over  

(2)  The then-cash surrender value, if any, or present value of any paid-up nonforfeiture benefit under the policy.  

(e)  The additional expense allowance, at the time of the change to the newly defined benefits or premiums, shall be the sum of:  

(1)  One percent (1%) of the excess, if positive, of the average amount of insurance at the beginning of each of the first ten (10) policy years subsequent to the change over the average amount of insurance prior to the change at the beginning of each of the first ten (10) policy years subsequent to the time of the most recent previous change, or, if there has been no previous change, the date of issue of the policy; and  

(2)  One hundred twenty-five percent (125%) of the increase, if positive, in the nonforfeiture net level premium.  

(f)  The recalculated nonforfeiture net level premium shall be equal to the result obtained by dividing subdivisions (d)(1) and (2) of this section where:  

(1)  Subdivision (d)(2) of this section equals the sum of:  

(A)  The nonforfeiture net level premium applicable prior to the change multiplied by the present value of an annuity of one (1) per annum payable on each anniversary of the policy on or subsequent to the date of the change on which a premium would have fallen due had the change not occurred; and  

(B)  The present value of the increase in future guaranteed benefits provided by the policy;  

(2)  Subdivision (d)(2) of this section equals the present value of an annuity of one (1) per annum payable on each anniversary of the policy on or subsequent to the date of change on which a premium falls due.  

(g)  Notwithstanding any other provisions of this section to the contrary, in the case of a policy issued on a substandard basis which provides reduced graded amounts of insurance so that, in each policy year, the policy has the same tabular mortality cost as an otherwise similar policy issued on the standard basis which provides higher uniform amounts of insurance, adjusted premiums and present values for the substandard policy may be calculated as if it were issued to provide higher uniform amounts of insurance on the standard basis.  

(h)(1)  All adjusted premiums and present values referred to in this subchapter shall:  

(A)  For all policies of ordinary insurance, be calculated on the basis of the Insurance Commissioner's 1980 Standard Ordinary Mortality Table or at the election of the insurer for any one or more specified plans of life insurance, the commissioner's 1980 Standard Ordinary Mortality Table with Ten-Year Select Mortality Factors;  

(B)  For all policies of industrial insurance, be calculated on the basis of the commissioner's 1961 Standard Industrial Mortality Table; and  

(C)  For all policies issued in a particular calendar year, be calculated on the basis of a rate of interest not exceeding the nonforfeiture interest rate as defined in this section, for policies issued in that calendar year.  

(2)  However:  

(A)  At the option of the insurer, calculations for all policies issued in a particular calendar year may be made on the basis of a rate of interest not exceeding the nonforfeiture interest rate, as defined in this subchapter, for policies issued in the immediately preceding calendar year;  

(B)  Under any paid-up nonforfeiture benefit, including any paid-up dividend additions, any cash surrender value available whether or not required by § 23-81-203 shall be calculated on the basis of the mortality table and rate of interest used in determining the amount of such paid-up nonforfeiture benefit and paid-up dividend additions, if any;  

(C)  An insurer may calculate the amount of any guaranteed paid-up nonforfeiture benefit including any paid-up additions under the policy on the basis of an interest rate no lower than that specified in the policy for calculating cash surrender values;  

(D)  In calculating the present value of any paid-up term insurance with accompanying pure endowment, if any, offered as a nonforfeiture benefit, the rates of mortality assumed may be not more than those shown in the commissioner's 1980 Extended Term Insurance Table for policies of ordinary insurance and not more than the commissioner's 1961 Industrial Extended Terms Insurance Table for policies of industrial insurance;  

(E)  For insurance issued on a substandard basis, the calculation of any adjusted premiums and present values may be based on appropriate modifications of the aforementioned tables;  

(F)  Any ordinary mortality tables, adopted after 1980 by the National Association of Insurance Commissioners, that are approved by regulation promulgated by the commissioner for use in determining the minimum nonforfeiture standard may be substituted for the commissioner's 1980 Standard Ordinary Mortality Table with or without Ten-Year Select Mortality Factors or for the commissioner's 1980 Extended Term Insurance Table;  

(G)  Any industrial mortality tables, adopted after 1980 by the National Association of Insurance Commissioners, that are approved by regulations promulgated by the commissioner for use in determining the minimum nonforfeiture standard may be substituted for the commissioner's 1961 Standard Industrial Mortality Table or the commissioner's 1961 Industrial Extended Term Insurance Table;  

(H)  The nonforfeiture interest rate per annum for any policy issued in a particular calendar year shall be equal to one hundred twenty-five percent (125%) of the calendar year statutory valuation interest rate for the policy as defined in this subchapter, rounded to the nearest one-quarter of one percent (1/4 of 1%); and  

(I)  Notwithstanding any other provision in this code to the contrary, any refiling of nonforfeiture values or their methods of computation for any previously approved policy form which involves only a change in the interest rate or mortality table used to compute nonforfeiture values shall not require refiling of any other provisions of that policy form.  

   23-81-210. Calculation of future adjusted premiums.

 (a)  In the case of any plan of life insurance which provides for future premium determination, the amounts of which are to be determined by the insurer based on then estimates of future experience, or in the case of any plan of life insurance which is of such a nature that minimum values cannot be determined by the methods described in §§ 23-81-203 - 23-81-209:  

(1)  The Insurance Commissioner must be satisfied that the benefits provided under the plan are substantially as favorable to policyholders and insureds as the minimum benefits otherwise required by §§ 23-81-203 - 23-81-209;  

(2)  The commissioner must be satisfied that the benefits and the pattern of premiums of that plan are not such as to mislead prospective policyholders or insureds;  

(3)  The cash surrender values and paid-up nonforfeiture benefits provided by the plan must not be less than the minimum values and benefits required for the plan computed by a method consistent with the principles of this subchapter, as determined by regulations promulgated by the commissioner.  

(b)  Notwithstanding any other provision in the laws of the state, any policy, contract, or certificate providing life insurance under any plan must be affirmatively approved by the commissioner before it can be marketed, issued, delivered, or used in this state.  

   23-81-211. Calculation of certain cash surrender values and nonforfeiture benefits in event of default.

 (a)  Any cash surrender value and any paid-up nonforfeiture benefit, available under the policy in the event of default in a premium payment due at any time other than on the policy anniversary, shall be calculated with allowance for the lapse of time and the payment of fractional premiums beyond the last preceding policy anniversary.  

(b)  All values referred to in §§ 23-81-204 - 23-81-209 may be calculated upon the assumption that any death benefit is payable at the end of the policy year of death.  

(c)  The net value of any paid-up additions, other than paid-up term additions, shall be not less than the amounts used to provide the additions.  

(d)  Notwithstanding the provisions of § 23-81-204, additional benefits are payable:  

(1)  In the event of death or dismemberment by accident or accidental means;  

(2)  In the event of total and permanent disability;  

(3)  As reversionary annuity or deferred benefits;  

(4)  As term insurance benefits provided by a rider or supplemental policy provision to which, if issued as a separate policy, this subchapter would not apply;  

(5)  As term insurance on the life of a child or on the lives of children provided in a policy on the life of a parent of the child, if the term insurance expires before the child's age is twenty-six (26) years, is uniform in amount after the child's age is one (1) year, and has not become paid-up by reason of the death of a parent of the child; and  

(6)  As other policy benefits additional to life insurance and endowment benefits, and premiums for all such additional benefits, shall be disregarded in ascertaining cash surrender values and nonforfeiture benefits required by this subchapter, and no additional benefits shall be required to be included in any paid-up nonforfeiture benefits.  

   23-81-212. Calculation of cash surrender value in event of default.

 (a)  This section, in addition to all other applicable sections of this subchapter, shall apply to all policies issued on or after January 1, 1985.  

(b)  Any cash surrender value available under the policy in the event of default in a premium payment due on any policy anniversary shall be in an amount which does not differ by more than two-tenths of one percent (2/10 of 1%) of either the amount of insurance, if the insurance is uniform in amount, or the average amount of insurance at the beginning of each of the first ten (10) policy years, from the sum of:  

(1)  The greater of zero (0) and the basic cash value specified in subsection (c) of this section; and  

(2)  The present value of any existing paid-up additions, less the amount of any indebtedness to the company under the policy.  

(c)  The basic cash value shall be equal to the present value, on the anniversary, of the future guaranteed benefits which would have been provided for by the policy, excluding any existing paid-up additions and before deduction of any indebtedness to the insurer, if there had been no default, less the then-present value of the nonforfeiture factors, as defined in subsection (d) of this section, corresponding to premiums which would have fallen due on and after the anniversary. However, the effects on the basic cash value of supplemental life insurance or annuity benefits or of family coverage, as described in § 23-81-204, shall be the same as are the effects specified in that section on the cash surrender values defined therein.  

(d)  The nonforfeiture factor for each policy year shall be an amount equal to a percentage of the adjusted premium for the policy year, as defined in § 23-81-209. Except as is required by subsection (e) of this section, the percentage must be:  

(1)  The same percentage for each policy year between the second policy anniversary and the later of the fifth policy anniversary and the first policy anniversary at which there is available under the policy a cash surrender value in an amount, before including any paid-up additions and before deducting any indebtedness, of at least two-tenths of one percent (2/10 of 1%) of either the amount of insurance, if the insurance is uniform in amount, or the average amount of insurance at the beginning of each of the first ten (10) policy years; and  

(2)  Such that no percentage after the later of the two (2) policy anniversaries specified in subdivision (d)(1) of this section, and no percentage may apply to fewer than five (5) consecutive policy years.  

(e)  Provided, no basic cash value may be less than the value which would be obtained if the adjusted premiums for the policy, as defined in § 23-81-209, were substituted for the nonforfeiture factors in the calculation of the basic cash value.  

(f)  All adjusted premiums and present values referred to in this section for a particular policy shall be calculated on the same mortality and interest bases as are used in demonstrating the policy's compliance with the other sections of this subchapter. The cash surrender values referred to in this section shall include any endowment benefits provided for by the policy.  

(g)  Any cash surrender value available other than in the event of default in a premium payment due on a policy anniversary, and the amount of any paid-up nonforfeiture benefit available under the policy in the event of default in a premium payment shall be determined in manners consistent with the manners specified for determining the analogous minimum amounts in §§ 23-81-203 - 23-81-205, 23-81-209, and 23-81-211. The amounts of any cash surrender values and of any paid-up nonforfeiture benefits granted in connection with additional benefits such as those listed in § 23-81-211(d) shall conform with the principles of this section.  

   23-81-213. Effective dates.

 (a)  After January 1, 1960, any insurer may file with the Insurance Commissioner a written notice of its election to comply after a specified date before January 1, 1961. After the filing of the notice and then upon the specified date, which shall be the operative date for the insurer, this subsection shall become operative with respect to the policies thereafter issued by such insurer. If an insurer makes no election, the operative date of this subsection for the insurer shall be January 1, 1961.  

(b)  After March 16, 1961, any insurer may file with the commissioner a written notice of its election to comply after a specified date before January 1, 1966. After the filing of the notice and then upon the specified date, which shall be the operative date for the insurer, this subsection shall become operative with respect to the policies thereafter issued by the insurer. If an insurer makes no election, the operative date of this subsection for the insurer shall be January 1, 1966.  

(c)  After January 1, 1960, any insurer may file with the commissioner a written notice of its election to comply after a specified date before January 1, 1969. After the filing of the notice and then upon the specified date, which shall be the operative date for the insurer, this subsection shall become operative with respect to the policies thereafter issued by such insurer. If an insurer makes no election, the operative date of this subsection for the insurer shall be January 1, 1969.  

(d)  After January 1, 1982, any insurer may file with the commissioner a written notice of its election to comply after a specified date before January 1, 1989. After the filing of the notice and then upon the specified date, which shall be the operative date for the insurer, this subsection shall become operative with respect to the policies thereafter issued by the insurer. If an insurer makes no election, the operative date of this subsection for the insurer shall be January 1, 1989.  

(e)  After January 1, 1982, any insurer may file with the commissioner a written notice of its election to comply after a specified date before January 1, 1985. After the filing of the notice and then upon the specified date, which shall be the operative date for the insurer, this subsection shall become operative with respect to the policies thereafter issued by the insurer. If any insurer makes no election, the operative date of this subsection shall be January 1, 1985.  

Subchapter 3.
Standard Nonforfeiture Law - Individual Deferred Annuities.

   23-81-301. Title.

This subchapter shall be known as the "Standard Nonforfeiture Law for Individual Deferred Annuities".  

   23-81-302. Applicability.

This subchapter shall not apply to any reinsurance, group annuity purchased under a retirement plan or plan of deferred compensation established or maintained by an employer, including a partnership or sole proprietorship, or by an employee organization, or by both, other than a plan providing individual retirement accounts or individual retirement annuities under § 408 of the Internal Revenue Code, as now or hereafter amended, premium deposit fund, variable annuity, investment annuity, immediate annuity, any deferred annuity contract after annuity payments have commenced, or reversionary annuity, nor to any contract which shall be delivered outside this state through an agent or other representative of the insurer issuing the contract.  

   23-81-303. Nonforfeiture requirements.

 (a)  In the case of contracts issued on or after the operative date of this subchapter as defined in § 23-81-312, no contract of annuity, except as stated in § 23-81-302, shall be delivered or issued for delivery in this state unless it contains in substance the following provisions or corresponding provisions, which in the opinion of the Insurance Commissioner are at least as favorable to the contract-holder, upon cessation of payment of considerations under the contract:  

(1)  That upon cessation of payment of considerations under a contract, the insurer will grant a paid-up annuity benefit on a plan stipulated in the contract of such value as is specified in §§ 23-81-305 - 23-81-308 and 23-81-310;  

(2)  If a contract provides for a lump sum settlement at maturity or at any other time, that upon surrender of the contract at or prior to the commencement of any annuity payments, the insurer will pay in lieu of any paid-up annuity benefit a cash surrender benefit of such amount as is specified in §§ 23-81-305, 23-81-306, 23-81-308, and 23-81-310. The insurer shall reserve the right to defer the payment of the cash surrender benefit for a period of six (6) months after demand therefor with surrender of the contract;  

(3)  A statement of the mortality table, if any, and interest rates used in calculating any minimum paid-up annuity, cash surrender, or death benefits that are guaranteed under the contract, together with sufficient information to determine the amounts of the benefits;  

(4)  A statement that any paid-up annuity, cash surrender, or death benefits that may be available under the contract are not less than the minimum benefits required by any statute of the state in which the contract is delivered and an explanation of the manner in which such benefits are altered by the existence of any additional amounts credited by the insurer to the contract, any indebtedness to the insurer on the contract, or any prior withdrawals from or partial surrenders of the contract.  

(b)  Notwithstanding the requirements of this section, any deferred annuity contract may provide that if no considerations have been received under a contract for a period of two (2) full years and the portion of the paid-up annuity benefit at maturity on the plan stipulated in the contract arising from consideration paid prior to the period would be less than twenty dollars ($20.00) monthly, the insurer may at its option terminate the contract by payment in cash of the then-present value of the portion of the paid-up annuity benefit, calculated on the basis of the mortality table, if any, and interest rate specified in the contract for determining the paid-up annuity benefit, and by the payment shall be relieved of any further obligation under the contract.  

   23-81-304. Minimum values.

 (a)  The minimum values as specified in §§ 23-81-305 - 23-81-308 and 23-81-310 of any paid-up annuity, cash surrender, or death benefits available under an annuity contract shall be based upon minimum nonforfeiture amounts as defined in this subchapter.  

(b)(1)(A)  With respect to contracts providing for flexible considerations, the minimum nonforfeiture amount at any time at or prior to the commencement of any annuity payments shall be equal to an accumulation up to such time at a rate of interest of three percent (3%) per annum of percentages of the net considerations paid prior to the time, decreased by the sum of:  

(i)  Any prior withdrawals from or partial surrenders of the contract accumulated at a rate of interest of three percent (3%) per annum; and  

(ii)  The amount of any indebtedness to the insurer on the contract, including interest due and accrued and increased by any existing additional amounts credited by the insurer to the contract.  

(B)  The net considerations for a given contract year used to define the minimum nonforfeiture amount shall be an amount not less than zero (0) and shall be equal to the corresponding gross considerations credited to the contract during that contract year less an annual contract charge of thirty dollars ($30.00) and less a collection charge of one dollar and twenty-five cents ($1.25) per consideration credited to the contract during that contract year. The percentages of net considerations shall be sixty-five percent (65%) of the net consideration for the first contract year and eighty-seven and one-half percent (871/2%) of the net considerations for the second and later contract years. Notwithstanding the provisions of this subdivision, the percentage shall be sixty-five percent (65%) of the portion of the total net consideration for any renewal contract year which exceeds by not more than two (2) multiplied by the sum of those portions of the net considerations in all prior contract years for which the percentage was sixty-five percent (65%).  

(2)  With respect to contracts providing for fixed scheduled considerations, minimum nonforfeiture amounts shall be calculated on the assumption that considerations are paid annually in advance and shall be defined as for contracts with flexible considerations which are paid annually, with two (2) exceptions:  

(A)  The portion of the net consideration for the first contract year to be accumulated shall be the sum of sixty-five percent (65%) of the net consideration for the first contract year plus twenty-two and one-half percent (221/2%) of the excess of the net considerations for the first contract year over the lesser of the net considerations for the second and third contract years; and  

(B)  The annual contract charge shall be the lesser of thirty dollars ($30.00) or ten percent (10%) of the gross annual consideration.  

(3)  With respect to contracts providing for a single consideration, minimum nonforfeiture amounts shall be defined as for contracts with flexible considerations except that the percentage of net consideration used to determine the minimum nonforfeiture amount shall be equal to ninety percent (90%), and the net consideration shall be the gross consideration less a contract charge of seventy-five dollars ($75.00).  

   23-81-305. Computation of present value.

 (a)  Any paid-up annuity benefit available under a contract shall be such that its present value on the date annuity payments are to commence is at least equal to the minimum nonforfeiture amount on that date.  

(b)  The present value shall be computed using the mortality table, if any, and the interest rate specified in the contract for determining the minimum paid-up annuity benefits guaranteed in the contract.  

   23-81-306. Calculation of cash surrender values.

 (a)  For contracts which provide cash surrender benefits, the cash surrender benefits available prior to maturity shall not be less than the present value as of the date of surrender of that portion of the maturity value of the paid-up annuity benefit which would be provided under the contract at maturity arising from considerations paid prior to the time of cash surrender reduced by the amount appropriate to reflect any prior withdrawals from or partial surrenders of the contract, such present value being calculated on the basis of an interest rate not more than one percent (1%) higher than the interest rate specified in the contract for accumulating the net considerations to determine the maturity value, decreased by the amount of any indebtedness to the company on the contract, including interest due and accrued, and increased by any existing additional amounts credited by the insurer to the contract.  

(b)  In no event shall any cash surrender benefit be less than the minimum nonforfeiture amount at that time.  

(c)  The death benefit under the contracts shall be at least equal to the cash surrender benefit.  

   23-81-307. Calculation of paid-up annuity benefits.

 (a)  For contracts which do not provide cash surrender benefits, the present value of any paid-up annuity benefit available as a nonforfeiture option at any time prior to maturity shall not be less than the present value of that portion of the maturity value of the paid-up annuity benefit provided under the contract arising from considerations paid prior to the time the contract is surrendered in exchange for, or changed to, a deferred paid-up annuity. The present value shall be calculated for the period prior to the maturity date on the basis of the interest rate specified in the contract for accumulating the net considerations to determine such maturity value and increased by any existing additional amounts credited by the insurer to the contract.  

(b)  For contracts which do not provide any death benefits prior to the commencement of any annuity payments, the present values shall be calculated on the basis of the interest rate and the mortality table specified in the contract for determining the maturity value of the paid-up annuity benefit.  

(c)  However, in no event shall the present value of a paid-up annuity benefit be less than the minimum nonforfeiture amount at that time.  

   23-81-308. Maturity date.

For the purpose of determining the benefits calculated under §§ 23-81-306 and 23-81-307, in the case of annuity contracts under which an election may be made to have annuity payments commence at optional maturity dates, the maturity date shall be deemed to be the latest date for which election shall be permitted by the contract. This date shall not be deemed to be later than the anniversary of the contract next following the annuitant's seventieth birthday or the tenth anniversary of the contract, whichever is later.  

   23-81-309. Disclosure of limited death benefits.

Any contract which does not provide cash surrender benefits or does not provide death benefits at least equal to the minimum nonforfeiture amount prior to the commencement of any annuity payments shall include a statement in a prominent place in the contract that such benefits are not provided.  

   23-81-310. Inclusion of lapse of time considerations.

Any paid-up annuity, cash surrender, or death benefits available at any time, other than on the contract anniversary under any contract with fixed scheduled considerations, shall be calculated with allowance for the lapse of time and the payment of any scheduled considerations beyond the beginning of the contract year in which cessation of payment of considerations under the contract occurs.  

   23-81-311. Proration of values - Additional benefits.

 (a)  For any contract which provides, within the same contract by rider or supplemental contract provision, both annuity benefits and life insurance benefits that are in excess of the greater of cash surrender benefits or a return of the gross considerations with interest, the minimum nonforfeiture benefits, if any, for the life insurance portion shall be computed as if each portion were a separate contract.  

(b)(1)  Notwithstanding the provisions of §§ 23-81-305 - 23-81-308 and 23-81-310, additional benefits payable:  

(A)  In the event of total and permanent disability;  

(B)  As reversionary annuity or deferred reversionary annuity benefits; or  

(C)  As other policy benefits additional to life insurance, endowment, and annuity benefits, and considerations for all the additional benefits;  

  shall be disregarded in ascertaining the minimum nonforfeiture amounts, paid-up annuity, cash surrender, and death benefits that may be required by this subchapter.  

(2)  The inclusion of additional benefits shall not be required in any paid-up benefit, unless the additional benefits separately would require minimum nonforfeiture amounts, paid-up annuity, cash surrender, and death benefits.  

   23-81-312. Operative date.

 (a)  After June 17, 1981, any insurer may file with the Insurance Commissioner a written notice of its election to comply with the provisions of this subchapter after a specified date before January 1, 1983.  

(b)  After the filing of the notice, then upon the specified date, which shall be the operative date of this subchapter for the insurer, this subchapter shall become operative with respect to annuity contracts thereafter issued by the insurer.  

(c)  If an insurer makes no election, the operative date of this subchapter for the insurer shall be January 1, 1983.  

Subchapter 4.
Variable Contracts.

   23-81-401. Exceptions from Arkansas Insurance Code.

 (a)  Except for §§ 23-81-122, 23-81-127, and 23-81-128 in the case of a variable annuity contract and §§ 23-81-104, 23-81-109 - 23-81-111, and 23-81-201 - 23-81-213 in the case of a variable life insurance policy and except for § 23-83-109 in the case of group variable life insurance, and except as otherwise provided in this subchapter, all pertinent provisions of the Arkansas Insurance Code, § 23-60-101 et seq., as amended, shall apply to separate accounts and contracts relating thereto. Any group or individual variable life insurance contract or annuity contract delivered or issued for delivery in this state shall contain grace, reinstatement, and nonforfeiture provisions appropriate to the contract.  

(b)  The reserve liability for variable contracts shall be established in accordance with actuarial procedures that recognize the variable nature of the benefits provided and any mortality guaranteed.  

   23-81-402. Provisions for allocation of income.

A domestic life insurance company may establish one (1) or more separate accounts and may allocate thereto amounts including, without limitation, proceeds applied under optional modes of settlement or under dividend options to provide for life insurance or annuities, and benefits incidental thereto, payable in fixed or variable amounts, or subject to a market value adjustment as provided in rules and regulations adopted by the Insurance Commissioner, subject to the following:  

(1)  The income, gains, and losses, realized or unrealized, from assets allocated to a separate account shall be credited to or charged against the account without regard to other income, gains, or losses of the company or to any other separate account of the company;  

(2)  Except as may be provided with respect to reserves for guaranteed benefits and funds referred to in subdivision (3) of this section, amounts allocated to any separate account and accumulations thereon may be invested and reinvested without regard to any requirements or limitations prescribed by the laws of this state governing the investments of life insurance companies.  The investments in the separate accounts shall not be considered when applying the investment limitations otherwise applicable to the investments of the company;  

(3)  Except with the approval of the commissioner and under such conditions as to investments and other matters as he may prescribe which shall recognize the guaranteed nature of the benefits provided, reserves for benefits guaranteed as to dollar amount and duration and funds guaranteed as to principal amount or stated rate of interest shall not be maintained in a separate account;  

(4)  Unless otherwise approved by the commissioner, assets allocated to a separate account shall be valued at their market value on the date of valuation, with the exception of separate accounts supporting modified guaranteed annuities which shall be valued as provided in such rules and regulations as the commissioner shall adopt, or, if there is no readily available market, then as provided under the terms of the contract or the rules or other written agreement applicable to such separate account. However, unless approved by the commissioner, the portion of any of the assets of the separate account equal to the company's reserve liability with regard to the guaranteed benefits and funds referred to in subdivision (3) of this section shall be valued in accordance with the rules otherwise applicable to the company's assets;  

(5)  Amounts allocated to a separate account in the exercise of the power granted by this subchapter shall be owned by the company.  The company shall not be, nor hold itself out to be, a trustee with respect to the amounts. If and to the extent so provided under the applicable contracts, that portion of the assets of any such separate account equal to the reserves and other contract liabilities with respect to the account shall not be chargeable with liabilities arising out of any other business the company may conduct; provided, however, that in no event shall the assets in a separate account for support of modified guaranteed annuity contracts subject to a market adjustment as hereinabove provided be immune from liabilities arising out of any other business the company conducts;  

(6)  No sale, exchange, or other transfer of assets may be made by a company between any of its separate accounts or between any other investment account and one (1) or more of its separate accounts unless, in case of a transfer into a separate account, the transfer is made solely to establish the account or to support the operation of the contracts with respect to the separate account to which the transfer is made, and unless such transfer, whether into or from a separate account, is made by a transfer of cash or by a transfer of securities having a readily determinable market value, provided that the transfer of securities is approved by the commissioner.  The commissioner may approve other transfers among accounts if, in his opinion, the transfers would not be inequitable; and  

(7)  To the extent the company deems it necessary to comply with any applicable federal or state laws, the company, with respect to any separate account, including, without limitation, any separate account which is a management investment company or a unit investment trust, may provide for persons having an interest therein appropriate voting and other rights and special procedures for the conduct of the business of the account, including, without limitation, special rights and procedures relating to investment policy, investment advisory services, selection of independent public accountants, and the selection of a committee, the members of which need not be otherwise affiliated with the company, to manage the business of the account.  

   23-81-403. Contract provisions required.

 (a)  Any contract providing benefits payable in variable amounts delivered or issued for delivery in this state shall contain a statement of the essential features of the procedures to be followed by the insurance company in determining the dollar amount of the variable benefits.  

(b)  Any contract under which the benefits vary to reflect investment experience, including a group contract and any certificate in evidence of variable benefits issued thereunder, shall state that the dollar amount will so vary and shall contain on its first page a statement to the effect that the benefits thereunder are on a variable basis.  

   23-81-404. Licensure requirements for delivery of contracts.

 (a)  No company shall deliver or issue for delivery within this state variable contracts unless it is licensed or organized to do a life insurance or annuity business in this state and unless the Insurance Commissioner is satisfied that its condition or method of operation in connection with the issuance of such contracts will not render its operation hazardous to the public or its policyholders in this state.  

(b)(1)  In this connection, the commissioner shall consider among other things:  

(A)  The history and financial condition of the company;  

(B)  The character, responsibility, and fitness of the officers and directors of the company; and  

(C)  The law and regulation under which the company is authorized in the state of domicile to issue variable contracts. The state of entry of an alien company shall be deemed its place of domicile for this purpose.  

(2)  If the company is a subsidiary of an admitted life insurance company or affiliated with such company through common management or ownership, it may be deemed by the commissioner to have met the provisions of this section if either it or the parent or the affiliated company meets the requirements of this subsection.  

   23-81-405. Insurance Commissioner's authority to regulate.

Notwithstanding any other provision of law, the Insurance Commissioner shall have sole authority to regulate the issuance and sale of variable contracts and to issue such reasonable rules and regulations as may be appropriate to carry out the purposes and provisions of this subchapter.  

Subchapter 5.
Viatical Settlements Act.

   23-81-501. Short title.

This subchapter may be cited as the "Viatical Settlements Act".  

   23-81-502. Definitions.

A.  "Activities of daily living" for purposes of this subchapter include each of the following:  

(1)  Eating;  

(2)  Toileting;  

(3)  Transferring;  

(4)  Bathing;  

(5)  Dressing; and  

(6)  Continence.  

B.  "Chronically ill individual":  

(1)  Means any individual who has been certified by a licensed health care practitioner as:  
      (a)  Being unable to perform without substantial assistance from another individual at least two (2) activities of daily living for a period of at least ninety (90) days due to a loss of functional capacity;  
      (b)  Having a level of disability similar to the level of disability described in subdivision (1) above; or  
      (c)  Requiring substantial supervision to protect such individual from threats to health and safety due to severe cognitive impairment.  

(2)  Shall not include any individual otherwise meeting the requirements of the preceding subdivision (B)(1), unless within the preceding twelve (12) month period a licensed health care practitioner has certified that such individual meets such requirements.  

C.  "Commissioner" or "Insurance Commissioner" means the Insurance Commissioner of the State of Arkansas.  

D.  "Department" means the State Insurance Department.  

E.  "Person" means any legal entity, natural or artificial, including but not limited to individuals, partnerships, associations, trusts or corporations.  

F.  "Regulation" means any rule or regulation promulgated by the Insurance Commissioner unless the context requires otherwise.  

G.  "Terminally ill individual" means an individual who has been certified by a physician as having an illness or physical condition which can reasonably be expected to result in death in twenty-four (24) months or less after the date of certification.  

H.  "Viatical settlement broker" means an individual, partnership, corporation or other entity who or which for another and for a fee, commission or other valuable consideration, offers or advertises the availability of viatical settlements, introduces viators to viatical settlement providers, or offers or attempts to negotiate viatical settlements between a viator and one (1) or more viatical settlement providers. "Viatical settlement broker" does not include an attorney, accountant or financial planner retained to represent the viator whose compensation is not paid by the viatical settlement provider.  

I.  "Viatical settlement contract" means a written agreement entered into between a viatical settlement provider and a person owning a life insurance policy or who owns or is covered under a group policy insuring the life of a person who is terminally or chronically ill. The agreement shall establish the terms under which the viatical settlement provider will pay compensation or anything of value, which compensation or value is less than the expected death benefit of the insurance policy or certificate, in return for the policyowner's assignment, transfer, sale, devise or bequest of the death benefit or ownership of the insurance policy or certificate to the viatical settlement provider.  

J.  "Viatical settlement provider":  

(1)  means any person regularly engaged in the trade or business of purchasing or taking assignments of life insurance contracts on the lives of insureds who are terminally or chronically ill as defined in this subchapter if:  
      (a)  Such person is licensed for such purpose with respect to insureds described as terminally or chronically ill in the state in which the insured resides; or  
      (b)  Such person meets the requirements of § 23-81-508 and § 23-81-509 of this subchapter and of any companion regulation promulgated by the commissioner in compliance with the provisions of this subchapter, in the case of an insured who resides in a state not requiring licensure of such persons as described in subdivision (1) above; and  

(2)  Means any person which enters into an agreement, with a person who owns a life insurance policy or who is covered under a group policy insuring the life of a person who has a catastrophic or life threatening illness or condition, under the terms of which the viatical settlement provider pays compensation or anything of value, which compensation or value is less than the expected death benefit of the insurance policy or certificate, in return for the policyowner's assignment, transfer, sale, devise or bequest of the death benefit or ownership of the insurance policy or certificate to the viatical settlement provider; and  

(3)  Does not include:  
      (a)  Any bank, savings bank, savings and loan association, credit union or other licensed lending institution which takes an assignment of a life insurance policy as collateral for a loan;  
      (b)  The issuer of a life insurance policy providing accelerated benefits under Arkansas Rule and Regulation 60, "Accelerated Benefits Provisions in Life Insurance Policies" promulgated by the Insurance Commissioner; or  
      (c)  Any natural person who enters into no more than one (1) agreement in a calendar year for the transfer of life insurance policies for any value less than the expected death benefit.  

K.  "Viator" means the owner of a life insurance policy insuring the life of a person with a terminal or chronic illness or condition or the certificate holder who enters into an agreement under which the viatical settlement provider will pay compensation or anything of value, which compensation or value is less than the expected death benefit of the insurance policy or certificate, in return for the viator's assignment, transfer, sale, devise or bequest of the death benefit or ownership of the insurance policy or certificate to the viatical settlement provider.  

   23-81-503. License requirements.

A.  No individual, partnership, corporation, or other entity may act as a viatical settlement provider or enter into or solicit a viatical settlement contract without first having obtained a license from the Insurance Commissioner.  

B.  Application for a viatical settlement provider license shall be made to the commissioner by the applicant on a form prescribed by the commissioner, and the application shall be accompanied by a fee of one hundred dollars ($100), which shall be deposited into the State Insurance Department Trust Fund pursuant to § 23-61-701 et seq.  

C.  Licenses may be renewed from year to year on or by July 1 of each year upon payment of the annual renewal fee of one hundred dollars ($100). Failure to pay the fee as this subchapter requires shall result in automatic revocation of the license.  
    D.(1)  The applicant shall provide the information that the commissioner may require on forms prepared by the commissioner. The commissioner shall have authority at any time to require the applicant to disclose fully the identity of all stockholders, partners, officers, directors and employees.  

(2)  The commissioner may in his discretion refuse to issue a license in the name of any firm, partnership, or corporation if he is not satisfied that any officer, director, employee, stockholder, or partner thereof who may materially influence the applicant's conduct or actions, meets the standards of this subchapter.  

E.  A license as a viatical settlement provider issued to a partnership, corporation, or other entity authorizes all members, officers, directors, and designated employees to act as viatical settlement providers under the license, so long as the persons are named in the application or in any subsequent supplements, amendments, or addendums to the application on the commissioner's records.  

F.  Upon the filing of an application and the payment of the license fee, the commissioner shall make an investigation of each applicant and may issue a license if the commissioner finds that the applicant:  

(1)  Has provided a detailed plan of operation; and  

(2)  Is competent and trustworthy and intends to act in good faith in the capacity involved in the license applied for; and  

(3)  Has a good business reputation and has had experience, training, or education so as to be qualified in the business for which the license is applied for; and  

(4)  If a corporation, is a corporation incorporated under and authorized by the laws of this state or is a foreign corporation authorized to transact business in this state and is in good standing according to the records of the Secretary of State if and as applicable; and  

(5)  If a partnership, is a partnership organized under the laws of this state or is a non-resident partnership authorized to transact business in this state.  
    G.(1)  The commissioner shall not issue any license to any nonresident applicant, unless:  
      (a)  A written designation of an Arkansas resident as agent for service of process is filed and maintained with the commissioner; and  
      (b)  The applicant has filed with the commissioner the applicant's written irrevocable consent that any action against the applicant may be commenced against the applicant by service of process on the registered agent and that the applicant submits to the jurisdiction of this state.  

(2)  On and before January 1, 2003, all registered viatical settlement providers shall replace the commissioner as agent on department records, and shall file with the commissioner a designation of an Arkansas resident as an agent for service of legal process, and the commissioner shall maintain a listing in conformity with § 23-63-301 et seq.  

   23-81-504. License revocation.

A.  The commissioner shall have the right to suspend, revoke or refuse to renew the license of any viatical settlement provider if the commissioner finds that:  

(1)  There was any misrepresentation in the application for the license;  

(2)  The holder of the license has been guilty of fraudulent or dishonest practices, is subject to a final administrative action, or is otherwise shown to be untrustworthy or incompetent to act as a viatical settlement provider;  

(3)  The licensee demonstrates a pattern of unreasonable payments to policyowners;  

(4)  The licensee has been convicted of a felony or any misdemeanor of which criminal fraud is an element; or  

(5)  The licensee has violated any of the provisions of this subchapter.  

B.  Before the commissioner shall deny a license application or suspend, revoke or refuse to renew the license of a viatical settlement provider, the commissioner shall conduct a hearing in accordance with the Arkansas Administrative Procedure Act, § 25-15-201 et seq.  

   23-81-505. Approval of viatical settlements contract.

No viatical settlement provider may use any viatical settlement contract in this state unless it has been filed with and approved by the commissioner. Any viatical settlement contract form filed with the commissioner shall be deemed approved if it has not been disapproved within sixty (60) days of the filing. The commissioner shall disapprove a viatical settlement contract form if, in the commissioner's opinion, the contract or provisions contained therein are unreasonable, contrary to the interests of the public, or otherwise misleading or unfair to the policyowner.  

   23-81-506. Reporting requirements.

Each licensee shall file with the commissioner on or before March 1 of each year an annual statement containing such information as the commissioner by rule may prescribe.  

   23-81-507. Examination.

A.  The commissioner may, when the commissioner deems it reasonably necessary to protect the interests of the public, examine the business and affairs of any licensee or applicant for a license. The commissioner shall have the authority to order any licensee or applicant to produce any records, books, files or other information reasonably necessary to ascertain whether or not the licensee or applicant is acting or has acted in violation of the law or otherwise contrary to the interests of the public. The expenses incurred in conducting any examination shall be paid by the licensee or applicant.  

B.  Names and individual identification data for all viators shall be considered private and confidential information and shall not be disclosed by the commissioner, unless required by law.  

C.  Records of all transactions of viatical settlement contracts shall be maintained by the licensee and shall be available to the commissioner for inspection during reasonable business hours.  

   23-81-508. Disclosure.

A viatical settlement provider shall disclose the following information to the viator no later than the date the viatical settlement contract is signed by all parties:  

A.  Possible alternatives to viatical settlement contracts for persons with terminal or chronic illnesses, including, but not limited to, accelerated benefits offered by the issuer of the life insurance policy;  

B.  The fact that some or all of the proceeds of the viatical settlement may be taxable, and that assistance should be sought from a personal tax advisor;  

C.  The fact that the viatical settlement could be subject to the claims of creditors;  

D.  The fact that receipt of a viatical settlement may adversely affect the recipient's eligibility for Medicaid or other government benefits or entitlements, and that advice should be obtained from the appropriate agencies;  

E.  The policyowner's right to rescind a viatical settlement contract within thirty (30) days of the date it is executed by all parties or fifteen (15) days of the receipt of the viatical settlement proceeds by the viator, whichever is less, as provided in § 23-81-509(C) of this subchapter; and  

F.  The date by which the funds will be available to the viator and the source of the funds.  

   23-81-509. General rules.

A.  A viatical settlement provider entering into a viatical settlement contract with any person with a terminal or chronic illness or condition shall first obtain:  

(1)  A written statement from a licensed attending physician that the person is of sound mind and under no constraint or undue influence; and  

(2)  A witnessed document in which the person:  
      (a)  Consents to the viatical settlement contract;  
      (b)  Acknowledges the terminal or chronic illness;  
      (c)  Represents that he or she has a full and complete understanding of the viatical settlement contract;  
      (d)  Acknowledges that he or she has a full and complete understanding of the benefits of the life insurance policy;  
      (e)  Authorizes release of his or her medical records; and  
      (f)  Acknowledges that he or she has entered into the viatical settlement contract freely and voluntarily.  

B.  All medical information solicited or obtained by any licensee shall be subject to the applicable provision of state law relating to confidentiality of medical information.  

C.  All viatical settlement contracts entered into in this state shall contain an unconditional refund provision of at least thirty (30) days from the date of the contract, or fifteen (15) days of the receipt of the viatical settlement proceeds, whichever is less.  

D.  Immediately upon receipt from the viator of documents to effect the transfer of the insurance policy, the viatical settlement provider shall pay the proceeds of the settlement to an escrow or trust account managed by a trustee or escrow agent in a bank approved by the commissioner, pending acknowledgment of the transfer by the issuer of the policy. The trustee or escrow agent shall be required to transfer the proceeds due to the viator immediately upon receipt of acknowledgment of the transfer from the insurer.  

E.  Failure to tender the viatical settlement by the date disclosed to the viator renders the contract null and void.  

   23-81-510. Authority to promulgate standards.

The commissioner shall have the authority to:  

A.  Promulgate regulations implementing this subchapter; and  

B.  Establish standards for evaluating reasonableness of payments under viatical settlement contracts. This authority includes, but is not limited to, regulation of discount rates used to determine the amount paid in exchange for assignment, transfer, sale, devise or bequest of a benefit under a life insurance policy; and  

C.  Establish appropriate licensing requirements and fees for agents and brokers; and  

D.  Require a bond.  

   23-81-511. Unfair trade practices.

A violation of this subchapter shall be deemed or considered an unfair trade practice under § 23-66-201 et seq., as appropriate, and subject to the penalties contained in that subchapter, including § 23-66-210 and § 23-66-211.  

   23-81-512. Effective date.

This subchapter shall apply to all new viatical settlement contracts solicited, sold, issued, issued for delivery, or to be performed in this state on and after January 1, 1998. Further, no person shall act as or hold himself out to be a viatical settlement provider, broker or agent in this state or solicit or sell viatical settlement contracts issued, issued for delivery or to be performed in this state unless first licensed or registered in this state pursuant to this subchapter and is otherwise acting in conformity with this subchapter.  

