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Subchapter 1.
General Provisions.

   23-92-101. Registration required.

 (a)  Every multiple employer trust or self-insured plan that intends to provide accident and health benefits to citizens of this state shall maintain a current registration with the Insurance Commissioner in such form and manner as the commissioner shall prescribe.  

(b)(1)  Every multiple employer trust or self-insured plan shall register prior to any solicitation or enrollment of members or the conduct of any other business activity in this state.  

(2)  Every multiple employer trust or self-insured plan included in this section shall thereafter register with the commissioner annually, on or before January 1, as long as it continues to do business in this state.  

Subchapter 2.
Third Party Administrators.

   23-92-201. Definition.

As used in this subchapter, unless the context otherwise requires, "third party administrator" means any person, firm, or partnership that collects or charges premiums from which or adjusts or settles claims on residents of this state in connection with life or accident and health coverage provided by a self-insured plan or a multiple employer trust. The term "third party administrator" includes administrative-services-only contracts offered by insurance companies but does not include the following persons:  

(1)  An employer, for its employees or for the employees of a subsidiary or affiliated corporation of the employer;  

(2)  A union, for its members;  

(3)  An insurer licensed to do business in this state;  

(4)  A creditor, for its debtors, regarding insurance covering a debt between them;  

(5)  A credit card-issuing company that advances for or collects premiums or charges from its credit card holders as long as that company does not adjust or settle claims;  

(6)  An individual who adjusts or settles claims in the normal course of his or her practice or employment and who does not collect charges or premiums in connection with life or accident and health coverage; or  

(7)  An agency licensed by the Insurance Commissioner and performing duties pursuant to an agency contract with an insurer authorized to do business in this state.  

   23-92-202. Written agreement required.

A third party administrator may act in that capacity only if he has a written agreement with a self-insured plan or trust. The agreement shall be maintained by the administrator and subject to review by the Insurance Commissioner.  

   23-92-203. Certificate of registration.

 (a)  No person shall act or hold himself out as an administrator unless he obtains a certificate of registration from the Insurance Commissioner.  

(b)  The certificate may be obtained by submitting an application on a form prescribed by the commissioner, paying a twenty-five dollar ($25.00) filing fee, and placing with the commissioner a surety bond as described in § 23-92-204.  

(c)  Each application shall have attached to it a list of all self-insured plans and trusts that have entered into service contracts with the applicant for administrative services. Every administrator shall update the list whenever changes occur.  

(d)  The certificate shall be issued by the commissioner unless, after a hearing, the commissioner determines that the applicant is:  

(1)  Not competent;  

(2)  Not trustworthy;  

(3)  Not financially responsible; or  

(4)  A convicted felon.  

(e)  Each certificate of registration shall be valid for the year issued and shall be renewed each year thereafter by submitting a twenty-five dollar ($25.00) annual fee.  

(f)  After conducting a hearing and finding that an administrator has violated any of the requirements of this subchapter or fails to meet the requirements for the issuance of a certificate, the commissioner may revoke or suspend the certificate of registration.  

   23-92-204. Bond required - Exceptions.

 (a)  Every applicant for a certificate of registration shall file with the application, and shall thereafter maintain in force while operating under the registration, a bond in favor of the people of the State of Arkansas executed by an authorized insurer. The bond shall have a total aggregate liability of twenty-five thousand dollars ($25,000). The bond shall be conditioned upon the full accounting and due payment to the person entitled thereto of any funds coming into the possession of the administrator.  

(b)  The bond shall remain in force until released by the Insurance Commissioner, or until cancelled by the surety. Without prejudice to any liability previously incurred thereunder, the surety may cancel the bond on thirty (30) days' advance written notice to both the administrator and the commissioner.  

(c)  Any applicant for a certificate of registration or for a renewal of a certificate shall not be required to post a bond pursuant to subsection (a) of this section if the applicant operates only pursuant to an administrative services agreement and does not collect, receive, or remit funds on the behalf of insureds.  

   23-92-205. Payments to administrator - Presumptions.

 (a)  When a self-insured plan or a trust utilizes the services of an administrator, the payment of premiums or charges to the administrator by the covered individual are presumed to have been received by the self-insured plan or trust.  

(b)  The payment of claims or the return of premiums to the administrator are not presumed to have been paid to the covered individual or claimant until the payment is received by the covered individual or claimant.  

   23-92-206. Collection of premiums, etc. - Deposits and withdrawals.

 (a)  An administrator is a fiduciary in collecting or returning premiums or charges for the party with whom it has a written agreement for administrative services.  

(b)  Funds collected by the administrator shall be immediately remitted to the person entitled to the funds or deposited in a separately identifiable bank account which shall be established and maintained by the administrator.  

(c)  The administrator shall maintain records clearly showing the deposits and withdrawals from the separately identifiable bank account for each party with whom it has a written agreement for administrative services. The administrator shall furnish to the party, upon his request, copies of the required records.  

(d)  Subject to the written agreement required by § 23-92-202, withdrawals from the bank account shall only be made for the following:  

(1)  Remittance to a plan or trust entitled to the funds;  

(2)  Deposit in an account maintained in the name of the party with whom the administrator has a written agreement;  

(3)  Transfer to and deposit in a claims-paying account;  

(4)  Payment to the administrator for its commission, fees, or charges;  

(5)  Remittance of return premiums to the person entitled to the funds;  

(6)  Payment of funds for premiums of reinsurance or pursuant to the provisions of any other contract entered into by the trust or plan.  

   23-92-207. Books and records.

 (a)  Every administrator shall maintain at its principal administrative office for the duration of the written agreement referred to in § 23-92-202 and five (5) years thereafter adequate books and records of all transactions between it, self-insured plans, trusts, and covered individuals. These books and records shall be maintained in accordance with prudent standards of insurance recordkeeping.  

(b)  The Insurance Commissioner shall have access to the books and records for the purpose of examination, audit, and inspection.  

(c)  Any trade secrets contained therein, including but not limited to the identity and addresses of plans and trusts, shall be confidential, except the commissioner may use the information in any proceedings instituted against the administrator.  

   23-92-208. Compensation.

The compensation for an administrator may be based on premiums or charges collected or on the number of claims paid or processed, or some other fair and equitable basis provided by the contract.  

Subchapter 3.
Arkansas Employee Leasing Act.

   23-92-301. Short title.

This subchapter shall be known and may be cited as the "Arkansas Employee Leasing Act".  

   23-92-302. Definitions.

As used in this subchapter, unless the context otherwise requires:  

(1)  "Commissioner" means the Insurance Commissioner;  

(2)(A)  "Employee leasing arrangement" means an arrangement, under contract or otherwise, whereby one (1) person, the employee leasing firm, assigns employees to perform services for another person, the recipient, or client, whereby:  

(i)  The arrangement is intended to be, or is, ongoing rather than temporary in nature; and  

(ii)  Employer responsibilities, including the right of direction and control of the employees, are shared by the employee leasing firm and the recipient.  

(B)  The term employee leasing arrangement shall not include services performed by temporary employees or by persons determined to be independent contractors with respect to the recipient;  

(3)(A)  "Employee leasing firm" means any person engaged in providing the services of employees pursuant to one (1) or more employee leasing arrangements.  

(B)  For the purposes of this subchapter, unless otherwise stated, the term "employee leasing firm" shall also mean and refer to an "employee leasing firm group"; and  

(4)  "Temporary employee" means a person employed either through another person or directly by an employer to support or supplement the existing work force in special situations such as employee absences, temporary skill shortages, seasonal workloads, and special assignments and projects with the expectation that the worker's position will be terminated upon the completion of the task or function.  

   23-92-303. Commissioner - Powers and duties.

The Insurance Commissioner shall have authority to prescribe such rules and regulations for the conduct of the business of employee leasing firms as may be deemed necessary to carry out the provisions of this subchapter. These rules shall have the force and effect of law and shall be enforced by the commissioner in the same manner as the provisions of this subchapter.  Adoption of rules and regulations pursuant to this subsection shall be carried out in compliance with the Arkansas Administrative Procedure Act, § 25-15-201 et seq.  

   23-92-304. Exemptions.

The provisions of this subchapter do not apply to:  

(1)  A labor organization; or  

(2)  The State of Arkansas, any of its agencies and departments, any political subdivision of this state, or the United States and any program or agency thereof.  

   23-92-305. License - Penalties.

 (a)(1)  No person shall engage in the business of or act as any class of employee leasing firm unless he first obtains a license from the Insurance Commissioner.  

(2)(A)  Two (2) or more, but not more than five (5), employee leasing firms that are corporations which are majority-owned by the same ultimate parent, entity, or persons may be licensed as an employee leasing firm group.  

(B)  An employee leasing firm group may satisfy the reporting and financial assurance requirements of this subchapter on a consolidated basis.  

(C)  As a condition of licensing as an employee leasing firm group, each company that is a member of the group shall guarantee payment of all financial obligations with respect to wages, employment taxes, and employee benefits of each other member of the group.  

(b)(1)  Any person who shall engage in the business of or act as an employee leasing firm without first procuring a license or otherwise violate the provisions of this subchapter or any rules or regulations promulgated by the commissioner pursuant to this subchapter shall be liable for a civil penalty for each such offense of not less than two hundred fifty dollars ($250) nor more than five thousand dollars ($5,000).  

(2)  In addition to the penalties described in subdivision (b)(1) of this section, the commissioner shall have the statutory power to enjoin or restrain by bringing an action in the circuit or chancery court of Pulaski County against any person who engages in the business of or acts as an employee leasing firm without having first procured a license for so engaging or acting.  

   23-92-306. License - Application.

Every applicant for an initial employee leasing firm license and every applicant for a renewal license shall file with the Insurance Commissioner a completed application on a form prescribed and furnished by the commissioner.  

   23-92-307. Employee leasing firm license - Financial assurance required.

 (a)(1)  Every application for issuance or renewal of a license as a class or classes of employee leasing firm pursuant to the provisions of this subchapter shall be accompanied by a surety bond issued by a corporate surety in the amount of not less than one hundred thousand dollars ($100,000).  

(2)  The terms and conditions of the bond shall be approved by the Insurance Commissioner.  

(3)  The bond shall be conditioned that the licensee and each member, employee, shareholder, or officer of a person, firm, partnership, corporation, or association operating as an agent of the licensee will not violate the provisions of this subchapter or violate rules, regulations, or orders lawfully promulgated by the commissioner pursuant to this subchapter or fail to pay any wages due under any contract made by the licensee in the conduct of its business subject to this subchapter.  

(4)  The bond shall secure the performance of an employee leasing firm's responsibilities to its leased employees for payment of wages.  

(5)(A)  The bond required by this section shall be a surety bond issued by a corporate surety or insurer authorized to do business in the State of Arkansas.  

(B)  In lieu of a surety bond, the employee leasing firm may deposit in a depository designated by the commissioner securities with a market value equivalent to the amount required for a surety bond. The securities so deposited shall include authorization to the commissioner to sell any such securities in an amount sufficient to pay any amounts secured by the bond or securities.  

(b)(1)  If any person shall be aggrieved by the misconduct of any licensee, that person may maintain an action in his own name upon the bond or policy of the employee leasing firm in any court of competent jurisdiction in this state or in the Circuit Court of Pulaski County.  

(2)  All claims shall be assignable, and the assignee shall be entitled to the same remedies upon the bond of the licensee as the person aggrieved would have been entitled if the claim had not been assigned.  

(3)  Any claim so assigned may be enforced in the name of the assignee. Any remedies given by this section shall not be exclusive of any other remedy which would otherwise exist.  

(c)  Action on the bond required by this section may be maintained by the commissioner in the name of the State of Arkansas in any court of competent jurisdiction in this state, or in the Circuit Court of Pulaski County, for the benefit of any person or persons aggrieved by the misconduct of the licensee.  

(d)  If any licensee fails to file a new bond with the commissioner within thirty (30) days after notice of cancellation by the surety of the bond required by this section, the license issued to the licensee or the principal under the bond shall be deemed suspended until such time as a new surety bond is filed with and approved by the commissioner. A person whose license is suspended pursuant to this section shall not carry on the business of an employee leasing firm during the period of the suspension.  

(e)  In lieu of the bond requirement set forth in subsection (a) of this section, an employee leasing firm may provide a financial statement prepared by an independent certified public accountant in accordance with generally accepted accounting principles as of a date within the six (6) months prior to the date of application or renewal, which statement shows a minimum net worth of at least one hundred thousand dollars ($100,000).  

(f)  The commissioner may by rule and regulation exempt from all requirements of this section employee leasing firms or groups without substantial presence in this state which hold restricted licenses in good standing.  

   23-92-308. Investigation of applicant by commissioner.

An application for a license shall be rejected by the Insurance Commissioner if it is found that any person named in the license application is not of good moral character, business integrity, or financial responsibility, or there is a good and sufficient reason within the meaning and purpose of this subchapter for rejecting the application.  

   23-92-309. License fees.

An applicant shall pay as an annual fee for a license a sum to be established by the Insurance Commissioner, but not to exceed five thousand dollars ($5,000) per year.  All such license fees shall be collected by the commissioner and shall be deposited directly into the State Insurance Department Trust Fund as special revenues for the operation, personnel, support, and maintenance of the State Insurance Department, as provided in the State Insurance Department Trust Fund Act of 1993, § 23-61-701 et seq., as it is popularly known.  

   23-92-310. Restricted out-of-state certificate and reciprocity.

The Insurance Commissioner by regulation may prescribe rules allowing employee leasing firms domiciled in other states to obtain a restricted license for limited operations within the state and to grant licenses by reciprocity.  

   23-92-311. Renewal of license.

 (a)  Every license issued pursuant to this subchapter shall remain in force for one (1) year from the date of issue, unless the license has been revoked pursuant to the provisions of this subchapter. Commencing on and after June 1, 1999, annual renewal applications shall be filed with the Insurance Commissioner by the employee leasing firms or groups no later than July 1 annually.  

(b)  The commissioner shall prescribe regulations setting forth the procedures for renewal of the license.  

   23-92-312. Issuance, refusal, suspension, or revocation of license - Grounds.

 (a)  The Insurance Commissioner shall issue a license as an employee leasing firm to any person who qualifies for the license under the terms of this subchapter.  

(b)  The commissioner may, in addition, refuse to issue a license to any person or may suspend or revoke the license of any employee leasing firm or impose administrative fines as provided for in § 23-92-305, when the commissioner finds that the licensee or applicant has violated any of the provisions of this subchapter, the rules and regulations or other orders lawfully promulgated by the commissioner, the conditions of financial assurances required by § 23-92-307, has engaged in a fraudulent, deceptive, or dishonest practice; or, for good and sufficient cause, finds the licensee or applicant unfit to be an employee leasing firm within the meaning of this subchapter or of any of the rules and regulations or orders lawfully promulgated by the commissioner.  

   23-92-313. Refusal, suspension, or revocation of license - Notice and hearing.

The Insurance Commissioner may not refuse to issue a license or suspend or revoke a license unless it furnishes the person or employee leasing firm with a written statement of the charges against him and affords him an opportunity to be heard on the charges.  

   23-92-314. Deceptive practices.

The Insurance Commissioner may prescribe, by regulation, those acts or omissions which shall be deemed to constitute deceptive practices under this subchapter.  

   23-92-315. Licensed employee leasing firms.

A licensed employee leasing firm shall be deemed an employer of its leased employees and shall perform the following employer responsibilities in conformity with all applicable federal and state laws and regulations:  

(1)  Pay wages and collect, report, and pay employment taxes from its own accounts;  

(2)  Pay unemployment taxes as required by § 11-10-101 et seq.;  

(3)  Ensure that all of its employees are covered by workers' compensation insurance provided in conformance with the laws of this state. Such coverage may be provided through a policy or plan maintained by either the employee leasing firm or the client; provided, however, for purposes of risks insured pursuant to § 23-67-301 et seq., known as the Arkansas Workers' Compensation Insurance Plan, the Insurance Commissioner is authorized to promulgate such rules and regulations as he deems necessary to assure that workers' compensation coverage is available to employees providing services for a client;  

(4)  Be entitled and entitle the client, together as joint employers, to the exclusivity of the remedy set forth in § 11-9-105, under both the workers' compensation and employer's liability provisions of a workers' compensation policy or plan that either party has secured within the meaning of § 11-9-105;  

(5)  Not be vicariously liable for the liabilities of the client, whether contractual or otherwise; provided that the client shall not be vicariously liable for the liabilities of the employee leasing firm, whether contractual or otherwise. Nothing herein shall limit any direct contractual liability or any joint liability between the client and the employee leasing firm; and  

(6)  Sponsor and maintain employee benefit and welfare plans for its leased employees, provided that such plans, if limited to the employees of the employee leasing firm, shall not be deemed to be multiple employer plans or trusts within the meaning of applicable law.  Nothing herein shall require an employee leasing firm to provide comparable benefits to employees located at different worksites.  

   23-92-316. Prohibited conduct.

 (a)  No employee leasing firm or other individual, association, company, firm, partnership, or corporation who leases employees may:  

(1)  Evade or attempt to evade the provisions of this subchapter by purporting to be the sole employer of the employees it leases;  

(2)  Present a proposal to enter into an employee leasing arrangement with a prospective client unless the following notice is printed in not less than 12-point bold type on the first page of the proposal:  

   "This proposal is intended to provide information about the general terms and conditions under which the above named firm will enter into an agreement to provide human resource outsourcing services. Information contained in this proposal does not constitute advice on legal, tax, or insurance matters. For advice on such matters, you should consult with the appropriate licensed professional.";  

(3)  Enter into an employee leasing arrangement without a written provision signed by the client stating that the client is responsible for ensuring with the assistance of a licensed insurance agent that any subcontractor of the client has workers' compensation coverage as required by law; or  

(4)  Transact insurance, as defined in § 23-60-102, except through a licensed resident or nonresident insurance agent.  

(b)  For the purposes of this subchapter, transacting insurance shall include any of the following actions by an employee leasing firm or its representatives:  

(1)  Soliciting prospective clients based solely or primarily on representation of insurance cost advantages;  

(2)  Advising a prospective client regarding insurance coverage; or  

(3)  Selling a policy of insurance to a client or employee.  

(c)  For the purposes of this subchapter, transacting insurance shall not include any of the following actions by an employee leasing firm or its representatives:  

(1)  Soliciting prospective clients to enter into an employee leasing arrangement;  

(2)  Collecting information from a prospective client related to payroll, employee benefits, employment policies, workplace safety, and other employer responsibilities and operational experience;  

(3)  Evaluating collected information to ascertain the employee leasing firm's risk and cost associated with serving a prospective client's workforce;  

(4)  Informing a prospective client of the terms and conditions under which the employee leasing firm will enter into an employee leasing arrangement; or  

(5)  Performing employer responsibilities as required by § 23-92-315.  

