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REPORT TO THE LEGISLATURE ON ACT 796 OF 1993 THE STATE OF THE 

WORKERS’ COMPENSATION MARKET FOR YEAR ENDING 2010 
 
 
Previous reports to the Legislature have discussed in detail the condition of Arkansas’s Workers’ 
Compensation marketplace prior to the passage of Act 796 in 1993, and subsequent to the 
changes brought about because of Act 796.   
 
Arkansas continues to enjoy a competitive workers’ compensation market with the lowest 
premium levels in decades.    
 
In the most recent data available, Arkansas had a combined loss ratio of 89% ranking it among 
the lowest of any state for which Arkansas’s statistical agent, the National Council on 
Compensation Insurance (NCCI), compiles loss data. In 2011, NCCI filed for decreases in both 
the voluntary market loss costs (-5.8%) and assigned risk plan rates (-9.7%)  Several factors and 
trends in the industry may affect future rates. These factors include changes in claim frequency, 
increased medical costs, increasing prescription drug utilization, increased reinsurance costs, and 
catastrophe loading for potential terrorism losses. 

 
 

CONTINUED RATE IMPACT OF ACT 796 OF 1993  

Arkansas’s voluntary workers’ compensation market would have disappeared and many 
employers would have found themselves unable to afford workers’ compensation coverage, 
facing the choice of either closing down their business or operating outside the law, had Act 796 
not become reality.  

The impact of the Act on workers’ compensation premiums is clear and significant.  Prior to its 
enactment rates were increasing significantly.  For example, for both the voluntary market and 
the assigned risk plan, rates in 1991 and 1992 increased 15% and 18% respectively.  Passage of 
the Act forestalled anticipated rate increases in 1993 and 1994, with 1993 being the first year in 
the last ten in which there was no rate increase.  1993 and 1994 were years of market 
stabilization, and subsequent years have seen significant rate reductions in both the voluntary 
market and the assigned risk plan.  Year 2001 saw our first increase in the assigned risk plan 
rates while experiencing a decrease in the voluntary market.  In 2010, Arkansas had the lowest 
loss costs in the region per $100 of payroll ($0.96) compared to the regional average loss cost of 
$1.45 and the countrywide average loss cost of $1.19.  There are still positive effects from this 
Act that benefit Arkansas employers.  

Year Voluntary Market Assigned Risk Plan 
1993 0.0% 0.0% 
1994 0.0% 0.0% 
1995 -12.4% -12.4% 
1996 -8.0% -3.7% 
1997 -4.7% -7.6% 
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Year Voluntary Market Assigned Risk Plan 
1998 -9.1% -8.2% 
1999 -4.1% -3.0% 
2000 -4.5% -2.0% 
2001 -7.5% 1.9% 
2002 -4.5% -1.9% 
2003 1.8% 5.5% 
2004 0.5% 5.1% 
2005 -1.5% -2.8% 
2006 -0.5% -2.0% 
2007 -5.4% -6.8% 

2007 (effective 1/1/08) 2.7% 2.7% 
2008 (effective 7/1/08) -12.8% -13.8% 

2009 -7.0% -6.4% 
2010 1.9% 4.5% 
2011 -5.8% -9.7% 

 
 

PAYROLL AND EXPERIENCE MODIFIER  

Reported payroll in Arkansas continues to increase while premiums for insureds continue to 
decrease. The average experience modifier has increased minimally (0.985 from 0.977).  This 
minimal change in experience modifier could represent the continuing effectiveness of loss 
control measures and the impact of the Hazardous Employer Program operated by the Health and 
Safety Division of the Workers’ Compensation Commission.  Please refer to Exhibit “A” for 
additional statistical information regarding premiums. 

  
ASSIGNED RISK PLAN  

The assigned risk plan has seen a consistent history of decline in population since the passage of 
Act 796 except for a gentle upward trend during 2002 through 2004. Down from a record high of 
$150,000,000 in 1993, to a low of $6,566,275 in September 2000, the premium volume for  
2010, was $9,360,039 as compared to $10,245,439 for 2009. The increase in premium during the 
2002 through 2004 period was, in part, attributable to the failure of several insurers domiciled in 
California and other states.  A portion of the increase may also have been attributable to an 
increase in plan population of small premium employers who have premiums too low to be 
attractive to the competitive market.  In essence, their premiums are less than the minimum 
premium for which coverage is available in the voluntary market. These employers may often 
get better rates through the plan; consequently, as of the end of 2010, small premium employers 
(less than $2,500 in annual premium) constituted approximately 84% of the plan policy volume 
with an average of $872 in premium per policy. Average plan premium per policy at the end of 
2010 was $2,161 for all 4,332 policies in the plan. 

In 2008, NCCI filed a Voluntary Coverage Assistance Program (VCAP), which has helped to 
remove some employers from the assigned risk plan by allowing voluntary carriers to file their 
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underwriting guidelines for comparison to new applications submitted.  When an application is 
received by NCCI, it is compared to the filed guidelines and if the risk appears to meet a 
company’s guidelines, the application will be forwarded to the insurer to determine whether they 
will make a voluntary offer of coverage. This program was approved effective October 1, 2008.  
By December 31, 2010, 47 employers were removed from the assigned risk plan with a premium 
of $228,790.  These policyholders saved a total of $48,296 with an average savings of $1,240.  
We believe that as carriers become more familiar with this program, the number of policyholders 
taken out of the plan will continue to grow as will policyholder savings. 

For those employers qualifying for voluntary coverage, cost savings have been substantial. 
According to the NCCI, price discounting by voluntary carriers reached record levels of 24% 
during 1999. Carriers pulled back on the discounting in 2000 to 14.7% and, as anticipated, 
carriers further reduced discounts in 2004 and 2005. In 2006, carriers resumed increased 
discounting again using primarily schedule credits and dividends.  In 2007, there was a net -
4.7%.  That has continued into 2010 with a projected net of -9.2%. 

PLAN ADMINISTRATION/SERVICING CARRIERS  

The NCCI is an “Advisory Organization” licensed in Arkansas to assist its member insurers with 
ratemaking and data collection activities.  Effective July 1, 2009, the Commissioner re-appointed 
NCCI as Administrator for the Arkansas assigned risk plan until at least July 1, 2013.  
 
Arkansas participates in the oversight of the market and the NCCI through a multi-state working 
group of the National Association of Insurance Commissioners (NAIC).  The working group 
monitors data reliability and any other issues that arise involving the market. 

In recent years, Arkansas has also participated in a multi-state examination of the NCCI in its 
role as an advisory organization licensed pursuant to Ark. Code Ann. §23-67-214. Participation 
in the examination task force, and periodic reviews of this nature, function to assure the quality 
of the data, as well as presenting the opportunity to improve existing systems and procedures.  
The most recent examination found concerns about statistical reporting and error correction. 
These concerns were remedied and are monitored by the working group of the NAIC. These 
errors were never significant enough to affect the overall reliability of the data reported by the 
NCCI for the State of Arkansas.  

During the implementation of the examination findings, Arkansas served as chair of the multi-
state exam task force and concluded its responsibilities in this capacity after implementation of 
the required reforms. A current multi-state examination is in progress and Arkansas is 
participating in this examination, as well.  

The location of an office in Little Rock (mandated by 1993 legislation) continues to resolve 
many policy related service problems and provides Arkansas agents and insureds easy, 
immediate access to responsive company personnel.  The effectiveness of this office is apparent 
in the reduction of the number of complaints received by the Insurance Department and the 
reduction in the number of appeals reaching the Appeals Board.  The NCCI personnel assigned 
to the office are knowledgeable and committed to providing excellent service.  
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Attached are Exhibits “B” entitled Arkansas Residual Market 2nd Quarter 2011 Status Report; 
and Exhibit “C” entitled Arkansas Residual Market Annual 2010 Status Reports. The exhibits are 
prepared by the NCCI and provide detailed information on risk profiles such as average premium 
size, top ten classifications by code and by premium, and a list of contacts within NCCI for 
specific areas of concern.  

NCCI provides, at no charge to the agent, the option to submit assigned risk applications online.  
Upon successful submission, the customer receives a confirmation code and application 
identification number for reference. There are significant savings to the plan when an application 
can be processed electronically. Arkansas agents have been extremely responsive to this 
initiative with 95% of applications being submitted online in 2010.   

The Annual Servicing Carrier Performance Review conducted by NCCI reveals either 
“Commendable” or “Satisfactory” scores for all areas for Arkansas’ servicing carriers.  For the 
period commencing January 1, 2011, through December 31, 2013, the servicing carriers are 
Travelers Indemnity Company, Liberty Insurance Corporation, and Riverport Insurance 
Company (W.R. Berkley Group). 
 
 
SUMMARY OF INSURANCE DEPARTMENT’S CRIMINAL INVESTIGATION UNIT  

Before the passage of Act 796 of 1993, there had never been a criminal prosecution in Arkansas 
for workers’ compensation fraud committed by employees, employers or healthcare providers. 
 
Act 796 of 1993 created the Workers’ Compensation Fraud Investigation Division and made any 
type of fraud committed within the workers’ compensation system a Class D felony (maximum 
six years and/or $10,000 fine). The Division was renamed the Criminal Investigations Division 
during the 2005 Legislative Session. 
 
Fraud in the workers’ compensation system was perceived to be epidemic. Since the majority of 
employers were in the "plan," there was little, if any, incentive for thorough investigation of 
possibly fraudulent insurance claims and few consequences to those caught making intentional 
misrepresentations. Act 796 changed the entire landscape of the workers’ compensation system, 
particularly about the detection, prevention and prosecution of workers’ compensation fraud. The 
actual prosecution of a workers’ compensation fraud case is contingent on many factors. 
 
Key among those factors is the elected prosecutor’s willingness to carry a case forward. If the 
information provided from an investigation is not enough to meet the standards for conviction 
found at Ark. Code Ann. § 11-9-106, a prosecutor will be unwilling to pursue the case. Local law 
enforcement agencies often do not have the resources to investigate workers’ compensation 
fraud; fortunately, the investigative authority of the Criminal Investigation Division allows the 
Arkansas Insurance Department to supplement these often under-funded local agencies. This 
Division’s dedication to a single purpose allows for complex investigations, which require time, 
and focus that would otherwise not be available. As these complex cases evolve, they frequently 
require investigators to work through a myriad of leads to develop a case. Occasionally, even 
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with dedicated resources for this single purpose being used, there simply is not enough 
information for a prosecutor to prosecute the crime. While the number of actual prosecutions 
varies from year to year, the possibility of investigation and prosecution is a constant deterrent. 
Any lessening of the Division’s enforcement powers would likely result in a re-emergence of 
both frequency and severity of fraud committed by employees, employers, and healthcare 
providers. 
 
The cases represented by the statistics noted below, which are comparable per capita to those of 
other states with active anti-fraud efforts, are believed to have had a significant impact on 
workers’ compensation rates in Arkansas, and the deterrent factor has been substantial.  In fact, 
many cases are not carried forward to prosecution.  In many instances, the threat of prosecution 
is enough to get the parties involved to settle the cases outside of court, resulting in restitution for 
the aggrieved parties.  While not technically prosecutor wins, these cases result in positive 
outcomes for injured workers in the state. 
 
Act 743 of 2001 (The Act) significantly enhanced the efficiency and effectiveness of the 
Division by granting its investigators certified law enforcement authority. The Division can now 
execute arrest warrants, thus reducing the backlog of warrants that were awaiting service by local 
law enforcement agencies. Annual referrals to the Criminal Investigation Division have been 
reduced significantly since its first year of operation. This reduction is attributed to increased 
enforcement efforts under the Act. In the 2010 reporting period, there were 37 workers 
compensation investigations opened.  Two cases were referred to prosecution. The investigative 
work continues on many of the cases that have been referred. Since the creation of the division in 
1993, 148 cases have been referred for prosecution, which resulted in 110 convictions.  Out of 
these 148 cases, only three prosecutions have resulted in acquittals.  In the remaining 35 cases, 
the charges were not filed or dropped.  

 

2010 LEGISLATIVE ACTIVITY WITH REGARD TO WORKERS’ COMPENSATION  

There was no legislative activity during 2010 with regard to Worker’s Compensation. 
 

 
SIGNIFICANT WORKERS’ COMPENSATION CASES FISCAL YEAR 2011 

 
Cases from the Arkansas Supreme Court 

 
 Honeysuckle v. Curtis H. Stout, Inc., et al, 2010 Ark. 328, 2010 WL 3611698: 
Honeysuckle and McCarthy traveled together on a business trip from Little Rock to Addison, 
Texas, by way of a single-engine aircraft piloted by McCarthy.  The plane crashed on the return 
trip, killing Honeysuckle and resulting in severe injuries to McCarthy.  Honeysuckle’s estate and 
McCarthy each sought and obtained workers’ compensation benefits. Subsequently, 
Honeysuckle’s estate filed personal injury actions against McCarthy and the manufacturers of the 
aircraft and certain of its parts.  McCarthy, who at all relevant times was an employee, president, 
board member and major stockholder for Respondent Curtis H. Stout, asserted the exclusive 
remedy protection afforded by Ark. Code Ann. §11-9-105 before the Arkansas Workers’ 
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Compensation Commission (following remand from circuit court upon a writ of prohibition 
issued by the Arkansas Supreme Court).  The Commission found in McCarthy’s favor on the 
issue of exclusive remedy; however, the Arkansas Court of Appeals reversed.  On further appeal, 
the Arkansas Supreme Court affirmed the Commission’s original findings and vacated the 
decision of the Court of Appeals.  In essence, the Court determined that substantial evidence 
supported the Commission’s finding that McCarthy was Honeysuckle’s employer at the time of 
plane crash.  In particular, the Court noted the parties’ stipulations that both McCarthy and 
Honeysuckle had been acting in the course of their employment at the time of the accident, and 
that McCarthy was the company’s president, a board member, a major stockholder and worked 
as its sales manager.  In addition, “Evidence showed that McCarthy took an active role in the 
management and personnel decisions of the company, as well as acted as Honeysuckle’s sales 
supervisor, and that the company was family owned and operated…Considering the evidence in 
the light most favorable to the Commission’s decision, the Commission’s conclusion was 
reasonable based on the facts submitted to the Commission.” 
 
 Jonesboro Care & Rehab Center v. Woods, 2010 Ark. 482, 2010 WL 5059566 (2010):  
On review of the Arkansas Court of Appeals’ previous decision (Jonesboro Care & Rehab 
Center v. Woods, 2010 Ark. App. 236, 2010 WL 811239 (2010)), the Arkansas Supreme Court 
affirmed the original findings of the Arkansas Workers’ Compensation Commission and vacated 
the opinion of the Court of Appeals.   At the conclusion of a regularly scheduled training seminar 
on October 24, 2008, the Respondents’ director of nursing instructed the employees to form a 
line to receive their paychecks and to complete paperwork for a flu shot.  However, the Claimant 
elected instead to take a smoke break while waiting for the line to shorten.  After a brief time, the 
Claimant elected to return inside due to the cold.  With a lit cigarette in her hand, she approached 
a trash can to throw away some chewing gum and then fell, breaking her leg.  The Claimant 
subsequently sought workers’ compensation benefits but the Respondents denied the claim in its 
entirety for a lack of employment services.  An Administrative Law Judge, however, awarded 
benefits primarily on the theory that the Claimant was returning from her break, had not received 
her paycheck, and had not clocked out when she fell.  The Arkansas Workers’ Compensation 
Commission adopted this decision as its own.  On appeal by the Respondents, the Arkansas 
Court of Appeals reversed.  On further appeal, the Supreme Court vacated the reversal, holding 
that there had been substantial evidence to support the Commission’s original decision.  In 
particular, and among other things, the Supreme Court noted that the Commission had “expressly 
found that appellant benefitted from its employees attending the seminar so that it could 
distribute information, conduct training, and dispense payroll checks to its employees.  In finding 
appellee’s injury was compensable, the Commission found that she was injured while she was 
returning to the seminar room after taking a short break and that, as required by her employer, 
appellee was still on the clock because she had yet to receive her paycheck.” 
 
 Hudak-Lee v. Baxter Co. Regional Hospital, 2011 Ark. 31, 2011 WL 337793 (2011):  
While on vacation, the Claimant received a call from Respondent Employer asking whether she 
could come in for a twelve-hour night shift.  In the midst of her usual clerical duties, the 
Claimant was asked to provide one-on-one supervision of a suicidal patient at around 11:30 p.m.  
At approximately 2:30 a.m., a co-worker relieved the Claimant, who went outside “with the 
intention of going outside…to revive herself in the night air.”  Before making it back inside, the 
Claimant fell and suffered a broken hip.  Both an Administrative Law Judge and the Workers’ 
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Compensation Commission found that the Claimant was not performing “employment services” 
at the time of the injury, and denied the claim.  The Arkansas Court of Appeals reversed, 
however, holding that the Claimant was “performing a function that advanced the interests of 
BCRH” when she fell.  On further appeal, the Arkansas Supreme Court also reversed the 
Commission’s decision, noting that “This court has previously recognized that an injury is 
compensable even when an employee was on break or had not yet clocked in as long as the 
employee was performing employment services at the time the injury occurred.”  The Court also 
observed that “Appellant testified that she walked outside to revive herself so that she could 
complete her shift.  It was also undisputed that Appellant was walking toward the emergency-
room entrance in order to return to the patient’s room when she fell.”  With these points in mind, 
the Court concluded that “Clearly, at the time of her injury, Appellant was advancing the 
interests of her employer, and the Commission’s finding that Appellant was not performing 
employment services was not supported by substantial evidence.” 
 
 Second Injury Fund v. Osborn, 2011 Ark. 232, 2011 WL 2062277 (2011): see below, 
under Second Injury Fund v. Osborn, 2010 Ark. App. 697, 2010 WL 4132865 (2010).   
 

 
Cases from the Arkansas Court of Appeals 

 
 Vite v. Vite, 2010 Ark. App. 565, 2010 WL 3420580:  In this case involving a broader 
question of permanent and total disability, the Arkansas Court of Appeals was presented with an 
issue of first impression concerning the proper calculation of the average weekly wage.  In 
particular, the Court took up the question of whether any portion of business expenses should be 
deducted from a sole proprietor’s gross income.  In finding that such expenses should be 
deducted, the Arkansas Workers’ Compensation Commission had followed its own precedent set 
in Hunt v. Lovett (Full Commission Opinion filed September 16, 1996 (Claim No. E218307)).  
Therein, the Commission had determined that the inclusion of unreimbursed business expenses 
in the average weekly wage computation “does not accurately reflect a claimant’s actual earnings 
during the period.”  The Court looked to the statute at issue, Ark. Code Ann. §11-9-518, and 
noted its allowance for a computation “by a method that is just and fair to all parties concerned” 
where the other statutory methods were not feasible.  Under the circumstances of this case, the 
Court concluded that the Commission had indeed made a determination that was “just and fair” 
to the parties, and affirmed its decision.  The Court went on to likewise affirm the Commission’s 
findings that the Claimant was not permanently and totally disabled and was not entitled to 
additional medical treatment. 
 
 O’Hara v. Death & Permanent Total Disability Trust Fund, 2010 Ark. App. 685, 2010 
WL 4132903 (2010):  In this instance, the Arkansas Workers’ Compensation Commission 
affirmed and adopted an Administrative Law Judge’s finding that the Commission had no 
authority to order attorney’s fees to be paid in a lump sum by the Death and Permanent Total 
Disability Trust Fund.  The Arkansas Court of Appeals reversed, holding that the Commission’s 
decision was “clearly erroneous as a matter of law” in light of the “clear language in Arkansas 
Code Annotated section 11-9-716 that authorizes lump sum attorney’s fees.”   
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 Second Injury Fund v. Osborn, 2010 Ark. App. 697, 2010 WL 4132865 (2010):  The 
Claimant in this instance sustained a work-related injury on June 1, 2001, and was eventually 
found by the Arkansas Workers’ Compensation Commission to have a wage loss disability rating 
of 50%.  In addition, the Claimant had previous military-related injuries which resulted in his 
being declared 100% disabled by the Veterans’ Administration in 2007.  The Second Injury Fund 
asserted that it should be entitled to a credit under Ark. Code Ann. §11-9-411 for the Claimant’s 
service-related disability benefits.  Following a remand from the Arkansas Court of Appeals for 
further findings on this issue, the Commission ultimately determined that the Fund was not 
entitled to a credit since the statute did not specifically mention VA benefits.  On further appeal, 
the Court agreed, holding that “The statute allows subrogation for various types of insurance-
provided benefits received due to disability.  Had the legislature intended a set-off for such 
benefits, it could have expressed that intention in plain terms.”  ADDENDUM:  On May 26, 
2011, the Arkansas Supreme Court likewise affirmed the Commission’s original decision.  
In Second Injury Fund v. Osborn, 201 Ark. 232, 2011 WL 2062277 (2011), the Supreme 
Court noted that “Veterans’ Administration benefits are not listed as one of the ‘group 
plans’ in the statute. We agree with the Commission that if the legislature had intended to 
include VA benefits among those plans enumerated in §11-9-411(a), it would have done so.  
Therefore, we find that the Commission did not err in its interpretation of §11-9-411.” 
 
 Gladden v. Georgia Pacific Corp., 2010 Ark. App. 808, 2010 WL 4972357 (2010):  The 
Claimant sustained a compensable neck injury on December 12, 2007, and subsequently sought 
benefits for bilateral shoulder injuries stemming from the same incident.  In an opinion that was 
affirmed and adopted by the Arkansas Workers’ Compensation Commission, an Administrative 
Law Judge found that there were no objective findings to support a right shoulder injury, and that 
the Claimant’s left shoulder problems pre-existed the date of injury.  On appeal to the Arkansas 
Court of Appeals, however, the Court reversed the Commission’s findings, holding that “the 
Commission failed to take the next step and determine whether his pre-existing left shoulder 
condition was aggravated by the December 12, 2007, incident…Because evidence was presented 
on the aggravation issue but no findings were made on it, we have nothing to review, and we 
cannot reach the merits of Gladden’s argument.  Therefore, we reverse and remand to the 
Commission with directions that it determine whether, on December 12, 2007, Gladden suffered 
an aggravation of his pre-existing left shoulder injury.” 
 
 Aegon Ins. USA v. Durham-Gilpatrick, 2010 Ark. App. 826, 2010 WL 4972460 (2010):  
Here, the Arkansas Workers’ Compensation Commission affirmed and adopted an 
Administrative Law Judge’s finding that the Claimant was entitled to psychiatric benefits in 
relation to her compensable injury under Ark. Code Ann. §11-9-508, which requires an employer 
to provide “reasonably necessary” medical services in connection with a compensable claim.  
The Respondents appealed to the Arkansas Court of Appeals, which affirmed the Commission’s 
findings.  In its analysis, the Court noted its previous holding in Dillard’s, Inc. v. Johnson, 2010 
Ark. App. 138, ___ S.W.3d ___, in which it had applied §11-9-508 to affirm an award of 
psychiatric benefits.  Relying on Johnson, the Court pointed out that “Durham-Gilpatrick could 
show that she was entitled to psychiatric treatment without meeting the requirements of section 
11-9-113 as long as such treatment was reasonably necessary and causally related to her 
compensable injury.  Further, as evidenced by our decision in Johnson, it is possible for a 
claimant to make such a showing even if he or she has a past history of mental-health issues.”   
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 Tyson Poultry, Inc. v. Narvaiz, 2010 Ark. App. 842, 2010 WL 5132119 (2010):  
Following a compensable injury, the Claimant returned to light duty but was subsequently 
terminated for calling his supervisor a “mother-f—king bitch.”  An Administrative Law Judge 
denied the Claimant’s claim for additional temporary total disability; however, the Arkansas 
Workers’ Compensation Commission reversed, essentially finding that termination for 
misconduct was not a sufficient basis for finding that an employee refused suitable employment.  
In so doing, the Commission relied on Superior Indus. v. Thomaston, 72 Ark. App. 7, 32 S.W.3d 
52 (2000), in which a Claimant had been terminated for calling her co-workers “bitches.”  In 
Thomaston, the Court had reasoned that the Claimant “did not refuse employment, but instead 
accepted the employment and was later terminated not by his choice but at the option of the 
employer.”  In the instant case, however, the Court took a different view, holding that its broad 
construction of Ark. Code Ann. §11-9-526 in Thomaston was “unwarranted” to the extent it 
implied that no act of misconduct could ever constitute a refusal of employment.  In particular, 
the Court pointed out that “were that the case, a claimant provided with light duty work could 
simply stop coming to work, assured that he would continue to receive compensation benefits 
even if he were terminated.”  The Court further held that Thomaston should be limited to its 
facts, and reversed the Commission’s findings in the present case. 
 
 Gingras v. Liberty Bank, 2011 Ark. App. 65, 2011 WL 311655 (2011):  In this unusual 
case, the Claimant had gone home at the end of her work day and found a masked man in her 
kitchen.  The intruder’s only words were “I’m not here to hurt you.  It’ll be all right.”  The 
Claimant managed to escape the intruder, but suffered a broken wrist in the process.  As a teller 
for Respondent Employer, the Claimant was responsible for opening and closing the bank, and 
also had a key to the bank and the vault codes.  Local police eventually focused on a suspect 
jailed in Texas who had allegedly used a similar method to attempt bank robbery in that state.  
The Claimant ultimately filed for workers’ compensation benefits, but her claim was denied by 
an Administrative Law Judge and, subsequently, the Arkansas Workers’ Compensation 
Commission.  On appeal, the Arkansas Court of Appeals affirmed.  In particular, the Court held 
that substantial evidence supported the Commission’s conclusion that there was no direct 
evidence of the intruder’s motive (in light of his sole comment during the event).  The Court also 
concluded that substantial evidence supported the Commission’s conclusion that the Claimant 
was not within the course and scope of her employment at the time of the attack, to wit, she was 
at home, had completed her work day, was not on call, and had given deposition testimony that 
she “never had to return to work after her shift ended.” 
 
 J Mar Express, Inc. v. Poteete, 2011 Ark. App. 122, 2011 WL 523770 (2011):  The 
Arkansas Workers’ Compensation Commission awarded benefits in this case involving a fatal 
heart attack that occurred at a truck stop on a 106-degree day in California.  On appeal to the 
Arkansas Court of Appeals, the Respondents argued that the Commission had impermissibly 
resorted to speculation and had “basically filled in the gaps in appellee’s proof.”  In particular, 
the Respondents asserted that “The only witnesses who provided testimony regarding appellee’s 
activities prior to his death…indicated that he had not been outside of the truck during the half-
hour time period prior to collapsing and that he had only been out of his truck for less than a 
minute before suffering a heart attack.”  However, the Court essentially concluded that the 
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Commission had drawn a logical inference of the Claimant’s activities1 from evidence that a new 
mud flap had been installed on his truck prior to his collapse, that there was no garage at the 
truck stop to have had this service performed, that the Claimant had purchased a mud flap while 
at the truck stop, and had also asked to borrow some tools.  And while post-mortem testing 
revealed the presence of coronary artery disease, the Court held that “the medical evidence 
indicates that appellee’s exertion in the extreme environmental conditions present on the day of 
the incident was the major cause of his heart attack.”  In so holding, the Court noted that despite 
any “pre-existing propensities,” there was no indication that the Claimant had actually suffered 
from any heart problems or limitations prior to the date of injury.  Consequently, the Court 
affirmed the Commission’s findings. 
 
 Hope School District v. Wilson, 2011 Ark. app. 219, 2011 WL 898245 (2011):  In this 
instance, the Arkansas Workers’ Compensation Commission awarded a 2% wage loss disability 
rating and denied additional temporary total disability benefits.  The Respondents appealed the 
wage loss award and the Claimant cross-appealed the denial of temporary total disability.  With 
regard to wage loss, the Respondents argued that the award was barred by Ark. Code Ann. §§11-
9-522(b) and 11-9-526, both of which essentially preclude wage loss disability in the event that 
suitable work is refused.  In particular, the Respondents pointed out that the Claimant had signed 
a “letter of intention” which indicated that he did not want to be employed as a custodian for the 
school district during the next academic year.  But because officials with the district had testified 
that the Claimant would have been “recommended” for continued employment if he had 
expressed an intention to return, both the Commission and the Arkansas Court of Appeals 
concluded that there had been “no definitive statement that he would be accepted for 
employment” and thus no bona fide job offer within the meaning of §11-9-522(b) (which, in 
turn, rendered the Respondents’ argument under §11-9-526 moot).  The Court also affirmed the 
Commission’s finding that the Claimant was not entitled to additional temporary total disability 
benefits and was only entitled to a 2% wage loss disability rating.  As to the former, the Court 
noted that the Commission simply did not believe the Claimant’s version of events surrounding 
the temporary total disability issue, and pointed out that it is the Commission’s sole prerogative 
to determine the weight and credibility of witness testimony.  As for the amount of wage loss 
disability, the Court determined that substantial evidence supported the Commission’s decision, 
and that the Claimant had “failed to put forth any proof that he was entitled to any greater 
amount of wage loss disability.”    

NATIONAL MARKETS IN GENERAL 

While Arkansas has seen increases in the average indemnity and medical cost per lost time 
claim, claims frequency continues to decline. Arkansas’s market remains strong and competitive.   

The attached state of the industry report (Exhibit “D”) graphically depicts the sound condition of 
the workers compensation marketplace; still, the NCCI continues to discover that workers’ 
compensation results are affected by a number of factors that are having a negative impact on the 
market:  

                                                 
1 With reference to whether they were “extraordinary and unusual” within the meaning of Ark. Code Ann. §11-9-
114. 
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• lower earnings relating to investments;  
• claim costs that are beginning to rise at more rapid rates than in previous years;  
• pending proposals for benefit increases;  
• challenges to workers’ compensation as an exclusive worker remedy for workplace 

injury;  
• recent federal initiatives that threaten to increase claim costs, broaden compensability 

definitions, and have the potential to create duplicate remedies;  
• reform roll-back proposals in recent state legislative sessions;  
• increasing costs of medical benefits; and  
• increasing utilization of certain prescription pain medications  

 
The NCCI does point out one favorable development among the negatives.  The incidence of 
workplace injuries continues to fall sharply since the reform efforts of 1993. This means fewer 
injured workers – the most valuable outcome imaginable for workers, their families, and 
employers. 
 
 

CONCLUSION  
 

Absent the reforms encompassed in Act 796 of 1993, it is doubtful Arkansas’s employers would 
now have the option of voluntary workers’ compensation insurance.  Rather, the assigned risk 
plan, designed to be a market of “last resort,” would have become Arkansas’s market of “only 
resort.” The General Assembly is to be highly commended for its leadership in reforming the 
workers’ compensation market in our State while protecting the interests of the injured worker.  

Arkansas’s employers must have available to them quality workers’ compensation products in 
the voluntary market at affordable prices. The creation of good jobs requires a marketplace 
where all businesses, regardless of size, can grow.  Maintaining a stable workers’ compensation 
system is essential for this growth.  The evidence shows the reforms have worked.  The 
incidence of fraud has been reduced through high-profile fraud prosecutions, employee 
compensation rates and benefits have been increased, and workers injured within the course and 
scope of their employment have received timely medical treatment and the payment of much 
improved indemnity benefits.  Eroding the positive changes incorporated into Act 796 would be 
counterproductive to continued economic growth and development.  

Prepared:  September 1, 2011  
 
cc:  The Honorable Mike Beebe, Governor  

The Honorable A. Watson Bell, Chairman, AWCC  
The Honorable Karen H. McKinney, Commissioner, AWCC  
The Honorable Philip Alan Hood, Commissioner, AWCC  
Mr. Alan McClain, Chief Executive Officer, AWCC  
Ms. Lenita Blasingame, Insurance Chief Deputy Commissioner, AID  
Mr. Nathan Culp, Public Employee Claims Division Director, AID  
Mr. Greg Sink, Criminal Investigation Division Director, AID  
Ms. Alice Jones, Public Information Manager, AID  
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