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Previous reports to the Legislature have discussed in great detail the condition of 

Arkansas’s Workers’ Compensation marketplace prior to the passage of Act 796 in 1993 and the 

subsequent changes brought about as a result of Act 796. This report will not attempt to again 

detail that history. However, previous reports are included as Exhibit 3 to this report to provide 

historical perspective. Suffice it to say Arkansas continues to enjoy the most competitive 

workers’ compensation market with the lowest premium levels in decades.  The market as we 

enter the 21st Century continues to be conducive to business growth, which should mean better 

jobs and better wages for Arkansas citizens.  

CONTINUED RATE IMPACT OF ACT 796 OF 1993 

 Arkansas's voluntary workers' compensation market would have disappeared and many 

employers would have found themselves unable to afford workers’ compensation coverage, 

facing the choice of either closing down their business or operating outside the law had the 

changes incorporated into Act 796 not become reality. 

The impact of Act 796 of 1993 on workers' compensation premiums has been clear and 

significant.  Prior to its enactment, premium rates were increasing significantly.  For example, 

for both the voluntary market and the assigned risk plan, rates in 1991 and 1992 increased 15% 

and 18% respectively.  Passage of the act forestalled anticipated rate increases in 1993 and 1994, 

with 1993 being the first year in the last ten in which there was no rate increase.  1993 and 1994 

were years of market stabilization and subsequent years have seen significant rate reductions in 

both the voluntary market and the assigned risk plan.  

Year  Voluntary Market         Assigned Risk Plan 

1993   -0-    -0- 
1994   -0-    -0- 
1995   -12.4%    -12.4% 
1996   -8.0%    -3.7% 
1997   -4.7%    -7.6% 



Arkansas Insurance Department                   Page 2                                September 22, 2000 
 
 

 
 

Year  Voluntary Market         Assigned Risk Plan 

1998   -9.1%    -8.2% 
1999   -4.1%    -3.0% 
2000   -4.5%    -2.0% 

INCREASING PAYROLL AND DECREASING EXPERIENCE MODIFIER 
 

Reported payroll in Arkansas has continued to increase and the net premium for insureds 

has continued to decrease during this same time period.  Further reducing the total premium paid 

by insureds, the average experience modifier has also decreased.  This decrease in experience 

modifier could well represent the implementation of more effective loss control measures and the 

impact of the Hazardous Employer Program operated by the Health and Safety Division of the 

Workers’ Compensation Commission. 

CONTINUED DEPOPULATION OF ASSIGNED RISK PLAN 

The assigned risk plan has seen a consistent history of decline in population.  Down from 

a record high premium volume of $150,000,000 in 1993, as of July 1998, there were 6,372 risks 

in the Assigned Risk Plan and the premium volume was approximately $16,282,000.  Additional 

drops in population and premium volume continued throughout 1999.  By April 2000, aggressive 

depopulation efforts by insurers and agents had reduced the Plan premium to slightly more than 

$7,000,000. For those employers qualifying for voluntary coverage, cost savings can be 

substantial.  In addition, according to the National Council on Compensation Insurance 

(“NCCI”), price discounting by voluntary carriers has reached record levels, averaging –22% 

during 1998, further lowering the cost for employers. 

Attached as Exhibit 1 is a chart prepared by the NCCI which reflects the average monthly 

plan premium volume. NOTE:  The $6,416,816 figure appearing in July 1999 was the result of 
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delayed reporting by a large insurer and is not representative of the premium volume at that 

time.   

PLAN ADMINISTRATION/SERVICING CARRIERS 

As earlier reports pointed out, many of the Plan problems and agent/insurer complaints 

were the result of the failure of the Plan Administrator (NCCI), to carefully monitor plan activity 

and promptly respond to requests for assistance by agents/insureds. The NCCI is an "Advisory 

Organization" licensed in Arkansas to assist its member insurers with respect to rate making and 

data collection activities.  The Department continues to work closely with NCCI to correct 

service related problems.   The location of an office in Little Rock (mandated by 1993 

legislation) has resolved many of the service problems and given Arkansas agents and insureds 

easy, immediate access to responsive company personnel.  The effectiveness of this office can be 

measured in the reduction of the number of complaints received by the Insurance Department 

and the reduced number of appeals which ultimately reach the Appeals Board.  The one (1) full-

time employee and the one (1) part-time employee of the office are knowledgeable and 

committed to providing excellent service. 

Effective January 1, 1998, the Commissioner re-appointed NCCI as Administrator for the 

Arkansas Assigned Risk Plan until at least July 1, 2001. 

Attached as Exhibit 2 is a report entitled Arkansas 1999 Residual Market Annual 

Report prepared by the NCCI containing, among other things, detailed information on risk 

profiles such as average premium size, top ten classifications by code and by premium and a list 

of contacts within NCCI for specific areas of concern. 

NCCI has also implemented a program which allows at no charge to the agent the option 

to submit assigned risk applications online.  Upon successful submission this allows the 
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customer to immediately receive a confirmation code and application identification number for 

reference. 

Arkansas will re-bid for Assigned Risk Plan servicing carriers effective January 1, 2001.  

NCCI administers all of the functions necessary to properly select bid winner(s) from a group of 

proposals. For the January 1, 1998-December 31, 2000 time frame, Arkansas had three servicing 

carriers. However, during the term of the contract one servicing carrier, Commercial Union, 

asked to be relieved of its contractual responsibility in all states in which it had been selected.  

The small market volume in Arkansas made it possible for the remaining two servicing carriers 

to absorb the assignments of the third carrier with no disruption in service to insureds.  With the 

reduced volume, it is anticipated that not more than two (2) servicing carriers will be selected for 

the period beginning January 1, 2001. 

The Annual Servicing Carrier Performance Review conducted by NCCI reveals either 

“Commendable” or “Satisfactory” scores for all areas for Arkansas’ servicing carriers. 

SUMMARY OF INSURANCE DEPARTMENT'S  
FRAUD INVESTIGATION UNIT 

Before the passage of Act 796 of 1993, there had never been a criminal prosecution in 

Arkansas for workers' compensation fraud committed by employees, employers or healthcare 

providers.  Act 796 created the Workers' Compensation Fraud Investigation Unit and made any 

type of fraud committed within the workers' compensation system a Class D felony (maximum 6 

years and/or $10,000 fine). 

Fraud in the workers' compensation system was perceived to be epidemic.  Since the 

majority of employers were in the "Plan," there was little, if any, incentive for thorough 

investigation of possibly fraudulent insurance claims and few consequences to those caught 

making intentional misrepresentations.  Act 796 changed the entire landscape of the workers' 
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compensation system, particularly in regard to the detection and prevention of workers' 

compensation fraud. 

The cases represented by the statistics noted below, which are comparable per capita to 

those of other states with active anti-fraud efforts, are believed to have had a significant impact 

on workers' compensation rates in Arkansas and the deterrent factor has been substantial. 

Referrals to the Workers' Compensation Fraud Investigation Unit have been reduced by 

approximately 75% since its first year of operation.  As anticipated, the number of referrals 

received per year has leveled out at approximately 100.  It will be important that the Unit's work 

continues since any lessening of the anti-fraud effort would most likely result in a re-emergence 

of fraud committed by employees, employers, and healthcare providers. 

Workers' Compensation Fraud Investigation Unit Activity Report 

             Unit Totals 
       9/1/99 - 8/31/00   (Since 10/93) 

Referrals Received      095    1,403 
 Employee       077    1,052 
 Employer       016       288 
 Third Party      002       063 
 
Cases Referred for Prosecution By Legal Section  009       135 
 Employee       009       109 
 Employer       000       014 
 Third Party      000       012 
 
Prosecutions Won      008       085 
 Employee       007       063 
 Employer       000       013 
 Third Party      001       009 
 
Prosecutions Lost      000       003 
 Employee       000       003 
 Employer       000       000 
 Third Party      000       000 
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             Unit Totals 
       9/1/99 - 8/31/00   (Since 10/93) 

Fines/Cost  $3,675.00 $144,417.34 
 
Restitution $40,476.96 $332,953.40 

RECENT COURT DECISIONS 

In our report to you last year we identified a number of cases which may adversely 

impact the cost of workers’ compensation coverage in Arkansas and may very well undermine 

the 1993 reform legislation.   Because of the significance of these decisions, I feel it is important 

to again discuss some of these findings.   Three (3) Arkansas Supreme Court cases and three (3) 

Court of Appeals cases especially come to mind. 

A. Arkansas Supreme Court Decisions 

1. Golden v. Westark Community College, 333 Ark. 41, issued 4-30-98. 

This decision struck down the Social Security offset contained in Act 796 

of 1993 as unconstitutional.  Ark. Code Ann. § 11-9-522(f) provided that benefits 

for permanent disability would be offset by any Social Security retirement 

benefits received.  The Arkansas Court of Appeals and the Workers' 

Compensation Commission had previously ruled this provision to be 

constitutional.  The Arkansas Supreme Court, in declaring this statute 

unconstitutional, acknowledged that Kansas, Maine, Massachusetts, Montana, 

Tennessee and Washington had found such an offset constitutional, while only 

Colorado and West Virginia had ruled the provision to be unconstitutional.  Even 

though the states were divided on this issue, the Arkansas Supreme Court, in a 

unanimous decision, chose to follow what is presently the minority view. 
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2. Kildow v. Baldwin Piano and Organ, 333 Ark. 335, issued 5-21-98; Petition for 

Rehearing denied on 6/25/1998. 

Prior to the decision in this case, virtually all legal authorities had 

concluded that in gradual onset of Carpal Tunnel Syndrome cases, an employee 

must prove that the Carpal Tunnel Syndrome injury was caused by rapid and 

repetitive motion.  Both the Workers' Compensation Commission and the 

Arkansas Court of Appeals found the claimant must prove that the injury was 

caused by rapid and repetitive motion before the claimant was entitled to 

recovery.  The Arkansas Supreme Court reversed the Workers' Compensation 

Commission and the Arkansas Court of Appeals' decision and held that it was not 

necessary to prove rapid repetitive motion for claims involving carpal tunnel 

syndrome. 

3. Davis v. Old Dominion Freight Lines, Inc., 341 Ark. 751, ___ S.W.3d___(2000) 

The claimant sustained a compensable right ankle injury.  While 

recovering he aggravated the surgical repair when he stepped awkwardly on his 

ankle to avoid stepping on his two-year-old niece.  The treating surgeon noted that 

the incident disrupted the prior surgical process.  The workers’ compensation 

carrier denied benefits for the incident involving claimant’s niece as an 

independent intervening cause.  A hearing was held and the Administrative Law 

Judge denied further benefits based on the independent intervening cause.  The 

Workers’ Compensation Commission affirmed the Administrative Law Judge’s 

decision.  The Court of Appeals reversed, citing the cases of Georgia-Pacific 

Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), and Guidry v. J. & R. 

Eads Constr. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1983), and holding that the 
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provisions of Act 796 of 1993 did not change the relevant analysis of independent 

intervening cause.  The Arkansas Supreme Court affirmed the Court of Appeals 

decision on June 29, 2000. 

As you know, Act 796 of 1993 added the following language to the 

statute: 

Under this subdivision (5)(F), benefits shall not be payable for a 
condition which results from a nonwork-related independent 
intervening cause following a compensable injury which causes or 
prolongs disability or a need for treatment.  A nonwork-related 
independent intervening cause does not require negligence or 
recklessness on the part of a claimant.” 
 

Ark. Code Ann. § 11-9-102(5)(F)(iii). 

Prior to enactment of Act 796 of 1993, the law regarding independent 

intervening cause was based on case law.  In Guidry v. J. & R. Eads Const. Co., 

the Arkansas Court of Appeals had held that an “independent intervening cause” 

had to be the result of unreasonable conduct on the part of the claimant, but did 

not require negligence or recklessness on the part of a claimant.  Applying strict 

construction to the statute, the claimant in this case suffered a nonwork related 

intervening cause following a compensable injury which caused or prolonged 

disability or a need for treatment.  The Courts have reinstituted the additional 

requirement that the claimant’s conduct which brought about the second incident 

must be unreasonable in order for it to qualify as an “independent intervening 

cause.” 

B.  Arkansas Court of Appeals Decision 

1. Clark v. Sbarro, Inc., 67 Ark. App. 372, 8 S.W.3d 36, issued 1999; Petition for 

Rehearing denied on 12/22/1999. 
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In this case the Court of Appeals appears to have broadened the law with 

regard to whether rebuttable presumption is overcome when alcohol is found to be 

present at the time of an injury.  The claimant died in a 2 vehicle accident in 

which the claimant as well as the other driver had blood alcohol levels in excess 

of .20%.  In this case the court disagreed with the AWCC finding that claimant’s 

BAW of 21% and the likely resulting impaired judgment and apparent speeding 

substantially occasioned the accident. The C of A was more persuaded by the fact 

that the other driver crossed the center line and that this should be considered the 

direct cause of the accident, not the use of alcohol and the evident intoxication of 

the claimant. 

2. Gudron Ray v. University of Arkansas, 66 Ark. App. 177, 990 S.W.2d 558, issued 

1999; Petition for Rehearing denied 5/26/1999; Petition for Review denied 

6/10/1999. 

Claimant was a cafeteria worker who was injured while on a break from 

her duties. She was serving herself some food from the salad bar in that cafeteria 

when she fell after slipping on some food that was on the floor.  Ark. Code Ann § 

11-9-102(5)(B)(iii) states that a compensable injury does not include “injury 

which was inflicted upon the employee at a time when employment services were 

not being performed…” Although the Full Commission ruled that claimant was 

not performing employment services, the Court of Appeals held that the employer 

gleaned benefit from the claimant’s being present during her break by 

requirement that she leave her break if a student needed her assistance, and thus, 

injury occurred within the course of employment and was compensable.  This 
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case certainly blurred the line for determining when a claimant is actually 

performing employment services.  

3. Oak Grove Lumber Company v. Highfill, 62 Ark. App. 42, 968 S.W.2d 637, 

issued 5-6-98; Petition for Review denied 6/25/1998. 

This case involved a worker originally dropping a sledgehammer on his 

right foot at work.  He was immediately treated and diagnosed with a 

nondisplaced fracture of the right foot.  The claimant soon returned to work after 

the accident.  After working a few days, the claimant took off to attend a church 

outing, and while on that outing walked or tripped on a tree root, which resulted 

in a displaced fracture of the right foot.  The physician testified that the second 

fracture did not follow as a natural progression in the course of events of the facts 

stated.  The issue in this case was whether a second incident, occurring away from 

work, is a natural consequence of the original compensable injury, or whether the 

second incident constituted an independent intervening cause.  The Arkansas 

Workers' Compensation Commission ruled in favor of the claimant, and the 

majority of the Court of Appeals affirmed.  The dissenting Justices wrote that the 

decision was a blatant example of judicial legislation and flies in the face of the 

public policy as declared by the Legislature.   

These and other decisions are troubling because they appear to signal that our courts may 

be heading back in the direction of judicial legislation, which, among other things, was the 

reason for the passage of Act 796 of 1993. 

 

 



Arkansas Insurance Department                      Page 11                           September 22, 2000 
 
 

 
 

1999 LEGISLATIVE ACTIVITY WITH REGARD TO  
WORKERS’ COMPENSATION 

Act 1552 of 1999 provides a premium credit for employers who implement and maintain 

a drug-free workplace program in accordance with guidelines developed by the Arkansas 

Workers’ Compensation Commission.  The Commission has developed Rule 36, Voluntary 

Program for Drug-Free Workplaces and the Insurance Department has approved a filing by 

NCCI which outlines the guidelines for the implementation of the credit and establishes a 

minimum credit of at least 5%.  Available to policyholders whose policy renews on or after 

January 1, 2000, this credit will be applied at audit to employers who have maintained the drug 

free workplace throughout the policy period.  The Commission as of 9/1/2000 has 34 employers, 

covering a total of 4700 employees who have had their Drug Free Workplace Programs 

approved.  The Commission will monitor the results of this program to determine its 

effectiveness. 

FUTURE PROJECTIONS 

 While Arkansas has seen slight increases in the average medical cost per lost time claim, 

Arkansas’s market remains strong and competitive. The attached State of the Industry report 

graphically depicts the sound condition of Arkansas’ marketplace. Surrounding states have not 

been quite so fortunate with Mississippi, Oklahoma and Tennessee all experiencing filings for 

1999/2000 that included rate increases. 

 NCCI has warned that workers’ compensation results countrywide are deteriorating and 

they project the 1999 Accident Year combined ratio to be 134.6%, producing a negative outlook 

for workers’ compensation profitability in 1999.  In reporting the data, NCCI pointed to a 

number of factors that are having a negative impact on the market.  Among these are: 

• Excess capacity driving a very competitive pricing environment 
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• Rapid increase in surplus and invested assets- limiting returns on surplus 

• Assigned risk applications submitted to NCCI for coverage have increased over 10% 

from the first quarter of 1999 to the first quarter of 2000 

• Claim costs that are beginning to rise at more rapid rates than in previous years 

• Pending proposals for benefit increases 

• Challenges to workers’ compensation as an exclusive worker remedy for workplace 

injury 

• Recent federal initiatives that threaten to increase claim costs, broaden 

compensability definitions and could create duplicate remedies 

• Reform roll-back proposals in 2001 state legislative sessions 

NCCI did point out one favorable development among the negatives.  The incidence of 

workplace injuries has fallen sharply for the last 10 years, a decline of about 24% since 1990.  

This means 24% fewer injured workers – the most valuable outcome imaginable for workers and 

their families, as well as for employers. 

CONCLUSION 

Absent the reforms encompassed in Act 796 of 1993, it is doubtful Arkansas insureds 

would now have the option of voluntary workers’ compensation insurance.  Rather, the Assigned 

Risk Plan, designed to be a market of “last resort”, would most likely have become Arkansas’s 

market of “only resort”.   The General Assembly is to be highly commended for their leadership 

in reforming the workers' compensation market in our State while protecting the interests of the 

injured worker. 

  The attached State of the Industry Report prepared by NCCI graphically presents the 

state of Arkansas’s workers’ compensation marketplace. Arkansas employers must have 
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available to them quality workers' compensation products in the voluntary market, at affordable 

prices.  The creation of good jobs requires a marketplace where all businesses, regardless of size, 

can grow.  Maintaining a stable workers’ compensation system is essential for this growth. There 

is no question the reforms have worked.  The incidence of fraud has been reduced through high-

profile fraud prosecutions, employee compensation rates and benefits have been increased and 

workers truly injured within the course and scope of their employment have received timely 

medical treatment and the payment of workers’ compensation indemnity benefits.  If Arkansas is 

to be prepared for true economic growth in the 21st century, it would be counter-productive to 

allow special interests to put their agenda ahead of those injured workers and insurance 

consumers by eroding the positive changes incorporated into Act 796. 

cc: Governor Mike Huckabee 
 Chairman Eldon Coffman, AWCC 
 Commissioner Pat West Humphrey, AWCC 
 Commissioner Mike Wilson, AWCC 
 Ms. Julie Bowman, Chief Executive Officer, AWCC 
 Ms. Lenita Blasingame, Deputy Commissioner, AID 

Mr. Marty Nevrla, Insurance Fraud Investigation Division Director, AID 
  




































































































































